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ABSTRACT

In this thesis | analyse and evaluate the treatment of children who come in contact
with the judicial system in Vietnam with a focus on the implementation of the state
party’s obligations under the Convention on the Rights of the Child (CRC), which
Vietnam ratified in 1990. | explore to what extent Vietnam has implemented its
obligations and consider what it should do further to fully comply with international
juvenile justice standards. These questions are addressed with respect to each aspect
of the juvenile justice system: the prevention of juvenile delinquency, the treatment

of juvenile offenders and the protection of child victims and witnesses of crime.

An interdisciplinary, mixed method approach has been employed, including analysis
of documents, statistical analysis, case studies and contextual analysis. Viethamese
law and its actual implementation in juvenile justice are considered through the
analysis of international and national legal normative documents, statistics, reports,
academic studies and court cases. The thesis includes recommendations based on a
careful consideration of Vietnam’s obligations under international law, particularly

Vietnam’s commitment to its obligations under the CRC.

Research findings indicate that Vietnam has approached international juvenile justice
standards in a number of aspects, including the age of criminal responsibility and the
recognition of most juvenile offenders’ rights. However, there are significant
shortcomings in the definition of the child, national policies on juvenile delinquency
prevention, the rights of child victims and witnesses of crimes, and inadequacies in
law enforcement. The thesis finally provides practical recommendations for law

reform and mechanisms for effective legal implementation.
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NOTES ON TRANSLATIONS AND ABBREVIATIONS

In this thesis, many documents written in Vietnamese, including Vietnamese
policies, laws and relevant studies, have been referred to and analysed. In these
situations, | have translated and quoted information by myself with great care so
as to convey the original meanings of the original data. In citations, original

names of documents (Vietnamese) are presented first followed by translations

into English.

Throughout the thesis, the following abbreviations / shortened phrases are often used:

Beijing Rules Standard Minimum Rules for the Administration of
Juvenile Justice

CPC Criminal Procedure Code of 2003

CRC Convention on the Rights of the Child

CRC Committee

Committee on the Rights of the Child

GC 10 on Juvenile
Justice

General Comment No 10 (2007): Children’s Rights in
Juvenile Justice

GC 12 on the Right to
be Heard

General Comment No 12 (2009): The Right of the Child
to be Heard

GC 14 on the Best
Interests of the Child

General Comment No 14 (2013) on the Right of the Child
to have his or her Best Interests Taken as a Primary
Consideration

Havana Rules

Rules for the Protection of Juveniles Deprived of their
Liberty

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and Cultural
Rights

PC Penal Code of 1999, amended in 2009

Protocol on the Sale Optional Protocol to the Convention on the Rights of the

of Children Child on the Sale of Children, Child Prostitution and

Child Pornography

Protocol to Prevent
Trafficking in Persons

Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, Supplementing
the Convention against Transnational Organized Crime

Riyadh Guidelines

United Nations Guidelines for the Prevention of Juvenile
Delinquency




UHDHR Universal Declaration of Human Rights

UN United Nations

UN Guidelines 1995 Guidelines for Cooperation and Technical Assistance in

the Field of Urban Crime Prevention

UN Guidelines 1997 Guidelines for Action on Children in the Criminal Justice

System

UN Guidelines 2002 Guidelines for the Prevention of Crime

UN Guidelines 2005 Guidelines on Justice Matters involving Child Victims

and Witnesses of Crime

UNICEF United Nations Children’s Fund
UNODC United Nations Office on Drugs and Crime
Vietnam Socialist Republic of Vietnam

English—Vietnamese common terms

English

Vietnamese

Bail / Depositing money or valuable
property as bail

Dat tien hoac tai san de dam bao

Banning from travel out of local area

Cam di khoi noi cu tru

Bar association

Doan Luat su

Child / children Tre em

Court Toa an

Crime Toi pham

Criminal Procedure Code Bo luat To tung Hinh su
Custody Tam giu

Defence Bao chua

Defence counsel

Nguoi bao chua

Deterrent measure

Bien phap ngan chan

Education at a commune

Giao duc tai xa, phuong, thi tran

Extremely serious crime

Toi pham dac biet nghiem trong

Fatherland Front

Mat tran To quoc

Fine

Phat tien

Forcible sexual intercourse with a child

Cuong dam tre em




Guarantee

Bao linh

Guardian

Nguoi giam ho

Having sexual intercourse with a child

Giao cau voi tre em

Investigative body

Co quan dieu tra

Judicial

Tu phap

Judicial measurer

Bien phap tu phap

Juvenile

Nguoi chua thanh nien

Lawful representative

Nguoi dai dien hop phap

Lawyer

Luat su

Less serious crime

Toi pham it nghiem trong

Non-custodial reform

Cai tao khong giam giu

Obscenity against a child

Dam o doi voi tre em

Offender

Nguoi pham toi

Penal Code

Bo luat Hinh su

Penalty / punishment

Hinh phat

People’s advocate

Bao chua vien nhan dan

Procedure-conducting body

Co quan tien hanh to tung

Procuracy

Vien kiem sat

Rape of a child / child rape

Hiep dam tre em

Sending to a reformatory school

Dua vao truong giao duong

Serious crime

Toi pham nghiem trong

Show trial Xet xu luu dong
Suspended sentence An treo
Temporary detention Tam giam

Termed imprisonment

Tu co thoi han

Very serious crime

Toi pham rat nghiem trong

Victim Nguoi bi hai
Warning Canh cao
Witness Nguoi lam chung




Chapter 1: INTRODUCTION

1.1 Background

The Socialist Republic of Vietnam (Vietnam) is a developing country in South East
Asia. Its area is about 331,216.6 km? with a coastline of 3260 km; it includes a
number of offshore islands.’ Vietnam’s population consists of 54 ethnic groups with
the Kinh (or Viet) accounting for the vast majority (85.7 per cent). They usually live
in cities and deltas, while many other small groups inhabit isolated and mountainous
regions.” The total Vietnamese population reached 90.5 million in 2014° with
children (those aged below 16) and juveniles (those aged below 18) accounting for

about 30 and 34 per cent respectively.*

Vietnam declared independence in 1945 and achieved national reunification 30 years
later after decades of war. Since reunification in 1975, Vietnam has gradually
developed its society, economy and integration into the international community with
a philosophy that all development is for humanity and the country aspires to be a
responsible member of the international community. Since joining the United
Nations (UN) in 1977, Vietnam has acceded to most of the UN core human rights
treaties, including the Convention on the Rights of the Child (CRC).”

The CRC is recognised as the most important international document concerning
children, containing in one instrument ‘the whole gamut of human rights’ for

children, that is, — their economic, social, cultural, civil and political rights.®

! Ministry of Foreign Affairs, General Information about the Socialist Republic of Viet Nam (17
March 2014) Ministry of Foreign Affairs <http://www.mofa.gov.vn/en/tt_vietnam/>.

2 Central Population and Housing Census Steering Committee, The 2009 Vietnam Population and
Housing Census: Completed Results (Statistical Publishing House, 2010).

¥ Vuong Linh, ‘Dan So Viet Nam co gan 90,5 trieu Nguoi’ [Vietnam’s Population Reached 90.5
million], VnExpress (online), 2013 <http://doisong.vnexpress.net/tin-tuc/gia-dinh/dan-so-viet-nam-co-
gan-90-5-trieu-nguoi-3121884.html>.

* See more details in section 3.1—The Situation of Children and Juveniles in Vietnam.

> Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3
(entered into force 2 September 1990) (hereafter CRC).

® A Glenn Mower, The Convention on the Rights of the Child: International Law Support for Children
(Greenwood Press, 1997) 6.



Figure 1.1 Map Showing Distribution of Vietnamese Ethnic Groups
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Highland and Rural Areas) (2009) <http://hedo-vietnam.tripod.com/ethnic_groups.htm>.
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This Convention has been globally accepted, ratified by all countries with the sole
exception of the United States.” It provides the international standard for the

protection of the child, including children in contact with the judicial system.

Vietnam ratified the CRC in early 1990 very soon after its adoption, being the first
country in Asia and the second in the world to accede to the Convention. So far,
Vietnam has made significant progress in the implementation of child rights and in
its state party obligations under the CRC. The Government has stated that
‘implementing child rights is one of the focuses of human rights in Vietnam’.®
Numerous national regulations and programs to promote and protect children have
been adopted, revised or established. The improvement in the area of children’s
rights has been better than in other aspects of human rights,® and has had ““catalytic”

»10

effects on the promotion of human rights’™ in Vietnam.

However, in Vietnamese law, not all people under 18 years of age are recognised as
children. Not all children’s rights enshrined in the CRC are regulated and
implemented in Vietnam. In particular, with respect to the realisation of child rights
in juvenile justice in Vietnam, there is a gap between actual practice and the
international standards set forth in the CRC and relevant documents. In this regard,
the Committee on the Rights of the Child (‘CRC Committee’) has recommended that

" To date 15 July 2015, the CRC formally has 195 states parties, the Government of Somalia signed
the treaty but has not yet finalised the ratification process. This leaves the US as the sole non ratifier.
See United Nations, Status of Treaties: Convention on the Rights of the Child
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-
11&chapter=4&Ilang=en>; UN News Centre, UN Lauds South Sudan as Country Ratifies Landmark
Child Rights Treaty (4 May 2015)
<http://www.un.org/apps/news/story.asp?NewsID=50759%%.VW _yjM-qpBc>; UNICEF Press Centre,
Government of Somalia Signs Instrument of Ratification of UN Convention on the Rights of the Child
(Press Release, 20 January 2015) <http://www.unicef.org/media/media_78732.html>.

8 Vietnam, ‘National Report on the Implementation of the Convention on the Rights of the Child
1993-1998’ (Government of Vietnam, 1999) (hereafter Vietnam’s CRC Report 1993-1998) 3.

9 See generally, Vietnam, ‘National Report of the Socialist Republic of Viet Nam under the Universal
Periodic Review of the United Nations Human Rights Council” (Government of Vietnam, 2009)
(hereafter Vietnam’s National Report 2009); Christian Salazar-Volkman, A Human Rights-Based
Approach to Programming for Children and Women in Vietnam: Key Entry Points and Challenges
(National Political Publishing House, 2004); Ministry of Foreign Affairs, ‘White Paper on Human
Rights in Vietnam’ (Ministry of Foreign Affairs, 2005).

9 salazar-Volkman, above n 9, 5.


http://www.un.org/apps/news/story.asp?NewsID=50759#.VW_yjM-qpBc

Vietnam should reform its juvenile justice system,'' and ‘ensure the full
implementation of juvenile justice standards’.*? This means that Vietnam needs to
enhance the mechanisms for the protection of children in contact with the judicial
system. Nevertheless, to what extent Vietnam should and is able to reform its legal
and justice system to adhere to international standards within its circumstances is a
difficult question. This requires careful consideration and an objective assessment of
current legal regulations, implementation mechanisms, the capacity of judicial staff,
and relevant issues in relation to the conditions which need to be met. Until now,

there has been no research fully covering these matters.

This matter is further complicated because of Vietnam’s circumstances. Therein, the
Communist Party leads the State and society, provides driving directions of the
country, including the area of justice — as indicated in its resolutions on legal and
judicial reform™. Vietnam is seeking a suitable model for better implementation of
the CRC, including the rights of the child in the judicial sector. Under the National
Program for Child Protection for the period 2011-2015, reviewing the legal
documents and researching juvenile justice has been an important task. The law and
the mechanisms for law enforcement concerning human rights, including child

protection and juvenile justice, have been in a very dynamic state. The introduction

1 CRC Committee, ‘Consideration of Reports Submitted by States Parties under Article 44 of the
Convention — Concluding Observations of the Committee on the Rights of the Child: Vietnam’, UN
Doc CRC/C/15/Add.3 (13 August 1993) (hereafter CRC Committee’s Observations 1993) 2.

12 CRC Committee, ‘Consideration of Reports Submitted by States Parties under Article 44 of the
Convention — Concluding Observations: Vietnam’, UN Doc CRC/C/15/Add.200 (18 March 2003)
(hereafter CRC Committee’s Observations 2003) 12.

13 See Nghi Quyet 08-NQ/TW ngay 02/01/2002 cua Bo Chinh Tri ve Mot So Nhiem Vu Trong Tam
Cong Tac Tu Phap trong Thoi Gian Toi [Resolution 08-NQ/TW dated 2 January 2002, issued by the
Politburo on Several Key Tasks in the Judicial Sector in the Near Future] (hereafter Resolution 08-
NQ/TW 2002); Nghi Quyet 48-NQ/TW ngay 24/5/2005 cua Bo Chinh Tri ve Chien Luoc Xay Dung va
Hoan Thien He Thong Phap Luat Viet Nam den nam 2010, Dinh Huong den ham 2020 [Resolution
48-NQ/TW dated 24 May 2005, issued by the Politburo on the Strategy for Development and
Improvement of Vietnam’s Legal System to 2010 and Orientation to 2020] (hereafter Resolution 48-
NQ/TW 2005); Nghi Quyet 49-NQ/TW ngay 02/06/2005 cua Bo Chinh Tri ve Chien Luoc Cai Cach Tu
Phap den nam 2020 [Resolution 49-NQ/TW dated 2 June 2005, issued by the Politburo on Judicial
Reform Strategy to 2020] (hereafter Resolution 49-NQ/TW 2005).

4 Quyet Dinh 267/QD-TTg ngay 22/02/2011 cua Thu Tuong Chinh Phu ve Phe Duyet Chuong Trinh
Quoc Gia Bao Ve Tre Em giai doan 2011-2015 [Decision 267/QD-TTg dated 22 February 2011,
issued by the Prime Minister on the Approval of the National Program for Child Protection for the
period 2011-2015] (hereafter National Program for Child Protection 2011-2015).



of the Constitution of 2013 (entered into force in 2014) with significant changes in
regards to human rights requires intensive revision of the existing Penal Code of
1999 (PC)™ and the Criminal Procedure Code of 2003 (CPC),'® in particular the
mechanisms for dealing with people in contact with the judicial system. The Law on
the Organisation of the People’s Courts of 2014,*" which entered into force in mid-
2015, provides flexible provisions on establishing family and juvenile courts when
necessary. This context may provide opportunities for enhancing the protection of
children and the effectiveness of the justice system, including juvenile justice. It may
also, however, take up time, money and resources if the new juvenile courts and

juvenile justice do not work well.

As | have experience working in the justice system, | understand the difficulties that
Vietnam has faced in the implementation of the CRC, particularly with respect to the
rights of the child in the judicial sector and opportunities to enhance the effectiveness
of the system under the current legal and judicial reforms. In addition, with the
experience of having been a child and now as a mother in an extended family where
there are numerous children in the countryside, | understand the common situation of
Vietnamese children and their needs, wishes and aspirations. With a desire for a
better mechanism for the protection of children in contact with the judicial system in
Vietnam, I conduct this project, ‘The Rights of the Child in the Judicial Sector in
Vietnam: Compliance with International Legal Standards’. This thesis considers the
existing legal regulation and the actual implementation of children’s rights in the
judicial sector in Vietnam with reference to Vietnam’s obligations under the CRC. In
the conclusion | point out shortcomings and propose relevant recommendations so

that Vietnam can approach international standards in juvenile justice.

5 Bo Luat 19/1999/QH10 ve Hinh Su, duoc Sua Doi theo Luat 37/2009/QH12 [Code 19/1999/QH10
on Penal Law, Amended by Law 37/2009/QH12] (hereafter PC).

18 Bo Luat so 24/2003/QH11 ve To tung Hinh Su [Code 24/2003/QH11 on the Procedures of Criminal
Proceedings] (hereafter CPC).

7 |uat 62/2014/QH13 ve To Chuc Toa An Nhan Dan [Law 62/2014/QH13 on the Organisation of the
People’s Courts] (hereafter Law on the Organisation of the People’s Courts 2014).



1.2 Literature Review

1.2.1 Introduction

Children’s rights, including the rights of the child in the judicial sector, is a subject
with a long history if one looks at literature referring not only to the CRC but also
previous documents such as the International Convention for the Suppression of the
Traffic in Women and Children of 1921, the Geneva Declaration of the Rights of
the Child of 1924" and the Declaration of the Rights of the Child of 1959.%° This
subject is carefully considered not only by scholars but also governments and
organisations in most countries and regions around the world. Consequently, the
number of scholarly studies, reports and handbooks in this field is very large. ‘A
Review of Children’s Rights Literature since the Adoption of the United Nations
Convention on the Rights of the Child’?* reveals that from the adoption of the CRC to
November 2007, the Social Science Citation Index (Web of Science [ISI]?) listed
242 articles and 174 references which contain the keywords ‘children’s rights’ and
‘the rights of the child’. These numbers have continued to expand. Therefore, it is
extremely difficult to review all research relating to this matter in a limited space.

In this context, in order to directly develop the research topic, | will here review the
literature regarding general commentary on the CRC and its implementation, as well
as the literature on human rights and the rights of the child in Vietnam. The review of
general literature on children’s rights will increase insight into the CRC’s provisions
and their implementation; the review of the literature on Vietnam will provide a

national context for the research. This knowledge will be useful for proposing

'8 International Convention for the Suppression of the Traffic in Women and Children, opened for
signature 30 September 1921, 9 LNTS 415.

1% Geneva Declaration of the Rights of the Child, LON (26 September 1924).

% Declaration of the Rights of the Child, GA Res 1386 (XIV), 14 UN GAOR Supp No 16, UN Doc
A/4354 (20 November 1959).

2! Didier Reynaert, Maria Bouverne-de Bie and Stijn Vandevelde, ‘A Review of Children’s Rights
Literature since the Adoption of the United Nations Convention on the Rights of the Child’ (2009)
16(4) Childhood 518.

22 The 1SI database represents a clear standard for international peer-reviewed articles within the
scientific field.



suggestions for the better implementation of the CRC, particularly the rights of the

child in the judicial sector in Vietnam.

1.2.2 Commentary on, and Implementation of, the Rights of the Child under the CRC

Among various studies on different aspects of the human rights of children, 1 would
like to single out five works which will be particularly helpful in understanding and
improving the implementation of the CRC. These studies have been conducted by
scholars working in the field, and most of those have been supported by UNICEF.
The research is usually carried out with reference to the CRC, and utilises several
common methods, such as the analysis of data, contents and contexts; the
comparison of normative legal documents; and observation. Below | will provide a
brief review of these works, focusing on the understanding and fulfilment of

children’s rights.

1.2.2.1 The Best Interests of the Child: Reconciling Culture and Human Rights®

‘The best interests of the child’ expressed in Article 3 of the CRC?* is considered to
be a crucial principle, playing an orienting role in illuminating particular provisions
of the CRC as well as activities affecting children. At times, however, this principle
can be vague in practice because of the way it is interpreted in different nations
according to the diversity of their respective cultures. In this book, the principle is
interpreted in correlation with fundamental dimensions of children’s rights set forth
in the CRC and ‘the broader relationship between culture and human rights’.*®> Alston
emphasises that the ‘best interests of the child’ principle needs to be applied ‘not

only in the context of legal and administrative proceedings, or in other narrowly-

%% philip Alston (ed), The Best Interests of the Child: Reconciling Culture and Human Rights
(Clarendon Press, 1994). This study is supported by UNICEF.

It provides that:

In all action concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of
the child shall be a primary consideration (CRC art 3).

% Philip Alston, ‘The Best Interests Principle: Towards a Reconciliation of Culture and Human
Rights’ in Philip Alston (ed), The Best Interests of the Child: Reconciling Culture and Human Rights
(Clarendon Press, 1994) 1, 2.



defined contexts, but in relation to all actions concerning children’.?® However, the
interpretation and application of this principle varies in different contexts because of
variables of culture, religion and other traditions, which can be seen as a common
situation in regard to human rights issues.?” An-Na’im concludes that it is necessary
to find the right way to prevent and combat the abuse of arguments about cultural
relativity which might violate the rights of the child. Alston’s book also provides
seven case studies in national contexts, including ‘The Best Interests of the Child: A
South Asian Perspective’,28 ‘The Best Interests Principle in French Law and
Practice’®® and so forth. Each case study illustrates the differing historical and social
features of the countries mentioned and their influence. Overall, as Himes, Director
of UNICEF’s International Child Development Centre, wrote in this book’s
foreword: ‘National and international human rights communities will have to
continue struggling with social and legal issues relating to evolving cultural values,
many of which are as ancient as the process of change in human societies’, and that
no one study ‘could hope to grapple with all the issues’.*® Since this work was
published 21 years ago, the situation of culture and economics has probably also
changed in every country. However, the differences among countries, and their
cultural foundations, remain. Therefore, it is reasonably suggested that more
attention should be paid to harmonising this Convention or international law

generally with the particular conditions of each country.

% 1hid 4.

2T Abdullahi An-Na’im, ‘Cultural Transformation and Normative Consensus on the Best Interests of
the Child’ in Philip Alston (ed), The Best Interests of the Child: Reconciling Culture and Human
Rights (Clarendon Press, 1994) 62, 79.

%8 Savitri Goonesekere, ‘The Best Interests of the Child: A South Asian Perspective’ in Philip Alston (ed),
The Best Interests of the Child: Reconciling Culture and Human Rights (Clarendon Press, 1994) 117.
# Facqueline Rubellin-Devichi, ‘The Best Interests Principle in French Law and Practice’ in Philip
Alston (ed), The Best Interests of the Child: Reconciling Culture and Human Rights (Clarendon Press,
1994) 259.

% James R Himes, ‘Foreword’ in Philip Alston (ed), The Best Interests of the Child: Reconciling
Culture and Human Rights (Clarendon Press, 1994) v, vi.



1.2.2.2 Implementing the Convention on the Rights of the Child: Resource

Mobilization in Low-Income Countries™:

In this 1995 volume, Himes discusses key concepts and surveys the states parties’
obligations in implementing child rights as recognised in the CRC, focusing upon
how to maximise ‘available resources’ as prescribed in Article 4% and on programs
for implementing the Convention, especially under the conditions of developing

countries.

Himes analyses government obligations in two dimensions: the nature of the
obligations and the level of governmental authority.®® There are four levels of
governmental authority—including Community/District, Metropolitan/Provincial/
State, National and International—where CRC members should fulfil commitments
to respect, protect, facilitate and fulfil the rights of the child. For example,
communities respect participation and other rights of children while the national
body protects all citizens from human rights abuse without discrimination, and
facilitates the welfare of children by planning, organising and implementing policies,
laws and regulations to increase and equalise opportunities for education, culture,
and so on. The author also suggests a four-step strategy for enforcing the CRC,
consisting of: ‘Situation analysis’, ‘Goal and standard setting’, ‘Plans and programs

of action’ and ‘Monitoring compliance and enforcement.”®

31 James R Himes (ed), Implementing the Convention on the Rights of the Child: Resource
Mobilization in Low-Income Countries (Kluwer Law International, 1995).

%2 Article 4 of the CRC:

States Parties shall undertake all appropriate legislative, administrative, and other measures
for the implementation of the rights recognized in the present Convention. With regard to
economic, social and cultural rights, States Parties shall undertake such measures to the
maximum extent of their available resources and, where needed, within the framework of
international co-operation.

%3 James R Himes, ‘Introduction’ in James R Himes (ed), Implementing the Convention on the Rights
of the Child: Resource Mobilization in Low-Income Countries (Martinus Nijhoff Publishers, 1995) 1.

 1bid 21-2.
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According to Himes and Saltarelli,®

available resources’ to implement child rights
need to be maximised and understood broadly, embodying three groups of economic,

human and organisational resources:

(a) Economic resources which include financial resources, natural resources,
physical infrastructure, technology and information;

(b) Human resources which are people, their knowledge, experience, skills,
motivation, aspirations, vision commitment and energy; and

(c) Organisational resources which include family structure, extended family
support and childcare services; municipal arrangements for education, health,
housing and juvenile justice, national laws and regulations; and international

monitoring systems.

This study also specifically discusses children’s rights to survival, health and
education, and the right to be protected from economic exploitation. Overall, it is
indicated that in order to realise the goals of the CRC, each nation needs to mobilise
various resources and apply different methods, measures and programs
simultaneously. This includes reforming the law, collecting data about children’s
situations, educating and training persons working with children, recognising
difficulties and allocating duties. This volume was published about 20 years ago, but
the basic contents remain a valuable reference for designing programs to support and
implement the CRC in developing countries, including Vietnam.

1.2.2.3 A Commentary on the United Nations Convention on the Rights of the Child*®

The book has two parts: the first part introduces the CRC and its history and the
mission of the CRC Committee. The second part is a commentary on the CRC
substantive articles 1-41. Each article is analysed as a relatively independent topic,

comprising the text, the purpose of the article, and analyses and interpretations of its

% Diana Saltarelli and James R Himes, ‘Conclusion’ in James R Himes (ed), Implementing the
Convention on the Rights of the Child: Resource Mobilization in Low-Income Countries (Martinus
Nijhoff Publishers, 1995) 223, 225-6.

% Sharon Detrick, A Commentary on the United Nations Convention on the Rights of the Child
(Martinus Nijhoff Publishers, 1999).
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contents in relation to other relevant instruments where appropriate. For instance, in
commentary on Article 1 on the definition of the child, Detrick shows that the
International Covenant on Civil and Political Rights (ICCPR)*" and the International
Covenant on Economic, Social and Cultural Rights (ICESCR)® stipulate special
regulations for ‘children’, the ‘child’, ‘juvenile persons’ or ‘young persons’ but that
these terms are not defined. He also notes that, those drafting the CRC defined ‘a
child’ as any person under the age of 18 years. The present provisions, however,

create some flexibility for application in various countries.*

This work may be considered a reference material that enables a precise
understanding of the meaning of each article and the original intention and spirit of
the whole Convention. However, since this book was launched, there have been
substantial changes in the international law system and economic and social
conditions, such as three optional protocols to the CRC, the CRC Committee’s
general comments and a number of other related instruments. Therefore, while

referring to this study, it is necessary to update relevant information.

1.2.2.4 Implementing the Rights of the Child: Six Reasons Why the Human Rights of

Children Remain a Constant Challenge*

In this article, the author indicates that there are ‘at least 6 over-reaching challenges

relating to the implementation of the CRC’. These can be summarised as follows:

(@) To fulfil the CRC a new approach to solving child issues is required, a human
rights approach instead of the traditional welfare approach, leading to a need
for substantial revolution in each state, including its legislation, institutions

and belief;

%7 Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171
(entered into force 23 March 1976) (hereafter ICCPR).

%8 Covenant on Economic, Social and Cultural Rights, opened for signature 16 December 1966, 993
UNTS 3 (entered into force 3 January 1976) (hereafter ICESCR).

% Article 1 of the CRC prescribes that:
For the purposes of the present Convention, a child means every human being below the age
of eighteen years unless, under the law applicable to the child, majority is attained earlier.

%0 paulo David, ‘Implementing the Rights of the Child: Six Reasons Why the Human Rights of
Children Remain a Constant Challenge’ (2002) 48(3—4) International Review of Education 259.
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(b) Implementing the CRC requires strong interaction between various state
bodies, such as ministries of social welfare, health, justice and so on, along
with related measures;

(c) The CRC’s provisions in terms of civil rights, especially the right to
participation in discussing matters relating to children, are often overlooked
or misunderstood, requiring ‘deep social changes in attitudes, behaviour and
Values’;41

(d) New dimensions recognised in the CRC about of tradition and typical child
related matters, particularly health and education, which can bring clear
impact, still provoke difficulties in understanding and implementation;

(e) The concept of the human rights of children sometimes creates ‘hysterical
debates’; many groups sense that children’s rights ‘will infringe on their own
rights’;*?

(f) ‘69 states have made reservations or declarations when ratifying the
Convention’,*® resulting in a limitation of the CRC’s impact on states

generally.**

This research was conducted more than 10 years ago and the situation relating to
children has changed noticeably since then. Nevertheless, the implementation of the
CRC has not achieved as much as expected. Persons who are responsible for taking
care of children still complain that the Convention brings progress but challenges
remain in areas of children’s rights, including the right to be protected.”> Along this

line, researchers also claim that, in spite of achievements, ‘very few cases of an

“1 1bid 260.
2 1bid 261.
3 1bid 262.

* This paper does not clearly show what kinds of reservations have been made by states. However,
the UN has records of reservations. See United Nations, Status of Treaties: Convention on the Rights
of the Child (30 June 2015)
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
11&chapter=4&Ilang=en>.

** Yanghee Lee and Kimberly A Svevo-Cianci, ‘Twenty Years of the Convention on the Rights of the
Child: Achievements and Challenges for Child Protection’ (2009) 33(11) Child Abuse & Neglect 767,
Dan Seymour, Convention Brings Progress on Child Rights, but Challenges Remain (1st August
2011) UNICEF <http://www.unicef.org/rightsite/237.htm>.
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integral or holistic application of the CRC to national law can be found’ and there
exist challenges for the implementation of the CRC.* Thus, David’s work might
remain valuable for reference when seeking solutions for better implementation of
the CRC.

1.2.25 Implementation Handbook for the Convention on the Rights of the Child*’

This work is supported by UNICEF with three versions. According to the Executive
Director of UNICEF, Veneman, the handbook has (since its first edition) ‘become a
well-known practical tool’ for guiding states, UNICEF, organisations and academics
on the implementation of the CRC.*® Its most recent version, the third edition, was
published in 2007. Concepts and contents of all 54 articles of the Convention have
been integrated and analysed in complex relation to normative legal documents, such
as the first two optional protocols to the CRC, as well as the ICCPR, and ICESCR,;
and general comments and recommendations of the CRC Committee and other UN
bodies. Additionally, numerous examples extracted from state parties’ reports are
provided to explain or illustrate the issues being discussed. For example, while
analysing Article 37 about the child’s right to be protected from torture, degrading
treatment and deprivation of liberty, the authors reveal that states parties’ reports are
examined with regard to relevant detailed standards specified in relevant instruments.
Many recommendations of the CRC Committee on the reports of about 30 countries
including developed and developing countries (such as Canada, the United Kingdom,
Australia, China, Singapore and the Philippines) are considered. These
recommendations aim to further support judicial activities of child protection in each
member state. With such commentary, consequently, the matters of the rights of

children, and states’ obligations under the CRC are relatively clear.

*® Marta Mauras, ‘Public Policies and Child Rights: Entering the Third Decade of the Convention on
the Rights of the Child’ (2011) 633(1) The Annals of the American Academy of Political and Social
Science 52, 53, 59.

*" Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention on the Rights of
the Child (United Nations Publications, 3 ed, 2007). The first edition was published in 1998, the
second in 2002, and the third in 2007.

8 1bid xi.
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Hence, there is no doubt that the handbook provides great knowledge about the
human rights of children, and is useful for realising and implementing the CRC.
However, since the third edition was released, several documents relating to children
have been approved, including the CRC Committee’s General Comments 11-18,%°
and the Third Optional Protocol to the Convention on the Rights of the Child on a
Communications Procedure.” For this reason, when consulting this handbook, it is

necessary to update comments, recommendations and regulations where relevant.

From the studies quoted above, it can be seen that there are various reference
documents promoting a greater understanding of the CRC and encouraging its
application. These studies also demonstrate that there exist many difficulties and
challenges in achieving its goals, especially in developing countries. Effective
implementation of the CRC requires recognising not only the CRC provisions but
also a number of relevant treaties, guidelines, standard rules and recommendations.
Furthermore, local and national contextual factors should be considered while
avoiding the violation of child rights. Each nation should make efforts to improve its
legal system, social attitudes, and provide financial and human resources for child
issues. When studying and applying the CRC, actors might consult these studies,
while remembering to update relevant documents and carefully place them in their

particular cultural and socio-economic contexts.

1.2.3 Human Rights in Vietnam

It is said that human rights have experienced a long history and an abundance of
research in many developed countries including Great Britain, France and the United
States. In these nations, many official documents affirming individual rights have
been promulgated in earlier centuries, including the English Bill of Rights of 1689,
the French Declaration of the Rights of Man and Citizen of 1789, and the
Constitution of the United States of 1787 and its first ten amendments, collectively

*% See more at: Office of High Commissioner for Human Rights
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatylD=5&Doc
TypelD=11>.

%0 The [Third] Optional Protocol to the Convention on the Rights of the Child on a Communications
Procedure opened for signature 28 February 2012 A/RES/66/138 (entered into force 14 April 2014).
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known as the Bill of Rights (1791). These are considered to be precursors to

international human rights treaties.>

In Vietnam, early reference to ideas related to people’s rights, such as freedom and
democracy, can be found in the mechanism of Mandarin recruitment through the
civil service three-stage examination in feudal society (first held in 1075 and ended
in 1919 CE) and the writings of the renowned, elite philosophers Le Quy Don (1726—
84) and Phan Huy Chu (1782-1840).>* Research directly referring to the concept of
‘rights’ or ‘human rights’ appeared relatively late and is limited in the number of
works, number of scholars and the contents of their studies. The issue of human
rights has only really become a subject of public discussion and academic research in
the last two decades and such research is still in its early stages.”® So far, there has
been almost no document published that indicates when the study of human rights
started in Vietnam. However, it must be earlier than 9 June 1981 when Vietnam
officially ratified the Convention on the Prevention and Punishment of the Crime of
Genocide of 1948,> the International Convention on the Elimination of All Forms of
Racial Discrimination of 1965 and the International Convention on the

Suppression and Punishment of the Crime of Apartheid of 1973.%° Before this date,

%! Nancy Flowers (ed), Human Rights Here and Now: Celebrating the Universal Declaration of
Human Rights University of Minnesota Human Rights Resource Centre (undated)
<http://mwww1.umn.edu/humanrts/edumat/hreduseries/hereandnow/Part-1/short-history.htm>. Note:
Flowers notes that her material there is adapted from: David Shiman, Teaching Human Rights (Center
for Teaching International Relations Publications, University of Denver, 1993) 6-7.

52 Alexander Woodside, ‘Freedom and Elite Political Theory in Vietnam before the French’ in David
Kelly and Anthony Reid (eds), Asian Freedoms: The Idea of Freedom in East and Southeast Asia
(Cambridge University Press, 1998) 205, 207-10.

53 Tri Uc Dao and Cong Giao Vu, Khai Quat ve Hoat Dong Nghien Cuu Khoa Hoc tren Linh Vuc
Quyen Con Nguoi o Viet Nam [Overview of Scientific Activities in Human Rights in Vietnam] (15
July 2010) Dai Hoc Quoc Gia <http://www.crights.org.vn/home.asp?id=110&langid=1>; Xuan Tinh
Vuong, ‘Tinh Dac Thu cua Quyen Con Nguoi va Thuc Hien Quyen Con Nguoi o Cac Dan Toc Thieu
So Viet Nam’ [The Speciality of Human Rights and Implementation of Human Rights among
Minority Groups in Vietnam] (Paper presented at the Conference on Universality and Speciality of
Human Rights, Hanoi, 16-17 March 2010) 2.

5 Convention on the Prevention and Punishment of the Crime of Genocide, opened for signature 9
December 1948, 78 UNTS 277 (entered into force 12 January 1951).
> Convention on the Elimination of All Forms of Racial Discrimination, opened for signature 21
December 1966, 660 UNTS 196 (entered into force 4 January 1969).

%6 Convention on the Suppression and Punishment of the Crime of Apartheid, opened for signature 30
November 1973, 1015 UNTS 243 (entered into force 18 July 1976).
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related state agencies had examined international conventions and relevant
requirements so as to prepare for Vietnam’s accession to these treaties. To date (15
July 2015), Vietnam has become a state member of 12 UN human rights treaties.>’
Nevertheless, related documents on Vietnam’s preparation for Vietnam’s ratification

of these treaties have not been available in the public domain.

57 See tables 1.1 and 1.2.
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Table 1.1 UN Core Human Rights Treaties and Vietnam’s Accession

to 15 July 2015

TREATIES
Vietnam’s
Date of
No ) Actions &
adoption &
Name : Date
entry into
force
1. International Convention on the Elimination of All 21 Dec 1965 Accession
Forms of Racial Discrimination 4 Jan 1969 9Jun 1981
2. International Covenant on Economic, Social and 16 Dec 1966 Accession
Cultural Rights 3Jan 1976 24 Sep 1982
3. ] o N ) 16 Dec 1966 Accession
International Covenant on Civil and Political Rights
23 Mar 1976 24 Sep 1982
4. International Convention on the Elimination of All 18 Dec 1979 Ratification
Forms of Discrimination against Women 3 Sep 1981 18 Dec 1982
5. Convention against Torture and Other Cruel, Inhuman 10 Dec 1984 Ratification
or Degrading Treatment or Punishment 26 Jun 1987 5 Feb 2015
6. ) ) ) 20 Nov 1989 Ratification
Convention on the Rights of the Child
2 Sep 1990 20 Feb 1990
7. International Convention on the Protection of the Rights | 18 Dec 1990 o
] ) - Considering
of All Migrant Workers and Members of Their Families | 1 July 2003
8. ) ) S 13 Dec 2006 Ratification
Convention on the Rights of Persons with Disabilities
3 May 2008 5 Feb 2015
9. International Convention for the Protection of Al 20 Dec 2006 o
. Considering
Persons from Enforced Disappearance 23 Dec 2010

% This table is a synthesis from Vietnamese documents and the United Nations bodies’ websites:
<http://treaties.un.org>; <http://www2.ohchr.org>.
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Table 1.2 UN Human Rights Treaties that Vietnam has Acceded to
or Signed and Ratified to 15 July 2015%

TREATIES Vietnam’s
accession /
No Dates of signature -
Name adoptlon— entry ratification &
into enforce date
1 | Convention on the Prevention and Punishment ofthe | 19 Dec 1948 | Acoession
Crime of Genocide 12Jan 1951 | 9Jun1981
2| International Convention on the Elimination of Al 21 Dec 1965 | Accession
Forms of Racial Discrimination 4 Jan 1969 9Jun 1982
3| International Covenant on the Suppression and 30 Nov 1973 | Acoession
Punishment of the Crime of Apartheid 18 Jul 1976 9Jun 1981
4| International Covenant on Economic, Social and 16 Dec 1966 | Acoession
Cultural Rights 3 Jan 1976 24Sep 1982
. .. . . 16 Dec 1966 | Accession
5. | International Covenant on Civil and Political Rights
23 Mar 1976 | 24Sep1982
6. | International Convention on the Elimination of Al 18 Dec 1979 | Sign:29.Jul 1980
Forms of Discrimination against \Women 3 Sep 1981 Rat: 18 Dec 1982
7. | Convention on the Non-application of Statutory 26 Nov 1968 | Accession
Limitations to War Crimes and Crimes against Humanity | 11 Nov 1970 | 6 May 1983
. . . 20 Nov 1989 | Sign: 26Jan 1990
8. | Convention on the Rights of the Child g
2 Sep 1990 Rat 20 Feb 1990
Optional Protocol to the Convention on the Rights of 25 May 2000 | Sign:8Sep2000
9. | the Child on the Involvement of Children in Armed
Conflict 18 Jan 2002 Rat: 20 Dec 2001
Optional Protocol to the Convention on the Rights of 25 May 2000 | Sign: 8 Sep2000
10. | the Child on the sale of Children, Child Prostitution
and Pornography 18 Jan 2002 Rat: 20 Dec 2001
11. | Convention on the Rights of Person with Disabilities 13 Dec 2006 | Sign:220ct 2007
3 May 2008 Rat 5 Feb 2015
12 Convention against Torture and Other Cruel, 10 Dec 1984 Sign: 7 Nov 2013
" | Inhuman or Degrading Treatment or Punishment 26 Jun 1987 Rat5 Feb 2015

% This table is a synthesis from Vietnamese documents and the United Nations bodies’ Websites:
<http://treaties.un.org>.
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When the Constitution of 1992 — the first legal document to do so — formally
recognised the concept of ‘human rights’ (‘quyen con nguoi’) in Article 50,% then a
few state projects about ‘human rights’ and socialism were conducted by social
scientists from different disciplines.®* Therein, human rights were considered to be
effectively ensured in Vietnam’s legal system. These projects were regarded as
establishing basic theoretical foundations for research and teaching on human rights
in Vietnam today.®® Since mid-1990s, human rights have been researched more
actively, and a number of studies have been published. The majority of publications
concentrated on analysing the theory of human rights, and were conducted by
Vietnamese institutes and scholars.”® These works analysed the basic contents of
human rights as universal values as well as features particular to Vietnam. These
‘special features’ were explained by Vietnam’s cultural, traditional and economic-
social specificities or theories of cultural diversity. There are also a number of
studies introducing international laws and national legislation relating to areas of
human rights, providing guidelines for domestic readers and some suggestions for

the amendment of domestic legislation.®

% In the current Constitution of 2013, ‘human rights’ are clearly regulated, mentioned nine times in
seven articles (arts 3, 14, 15, 70, 96, 102 and 107); in particular, this Constitution devotes one chapter
to human rights — Chapter 1I: Human Rights and Basic Rights and Duties of Citizens. See Hien Phap
Nuoc Cong Hoa Xa Hoi Chu Nghia Vietnam nam 2013 [The Constitution of the Socialist Republic of
Vietnam of 2013] (hereafter Constitution 2013).

% Hoc Vien Chinh Tri Nguyen Ai Quoc, ‘Xa Hoi Chu Nghia va Quyen Con Nguoi’ [Socialism and
Human Rights] (Hanoi, 1992); Van Phong Trung Uong Dang, ‘Con Nguoi: Muc Tieu va Dong Luc
cua su Phat Trien Kinh Te, Xa Hoi’ [People: The Object and Motivation of the Socio-economic
Development] (Hanoi, 1992); Hoc Vien Chinh Tri Quoc Gia Ho Chi Minh, ‘Quyen Con Nguoi va
Quyen Cong Dan trong Su Nghiep Doi Moi cua Viet Nam’ [Human Rights and Citizenship in
Vietnam’s Doi Moi Process] (Hanoi, 1993).

%2 Dao and Vu, above n 53.

%3 Khiem Ich Pham and Van Hoa Hoang, ‘Quyen Con Nguoi trong The Gioi Hien Dai’ [Human Rights
in the Modern World] (Vien Thong Tin Khoa hoc Xa Hoi, 1995); Hong Thanh Chu (ed), Tim Hieu
Van De Nhan Quyen trong The Gioi Hien Dai [Understanding the Human Rights Issue in the Modern
World] (Lao Dong Xa Hoi, 1996); Van Hoa Hoang and Hong Thanh Chu (eds), Mot so Van De ve
Quyen Kinh Te va Chinh Tri [Matters of Economic and Social Rights] (Chinh Tri Quoc Gia, 1996);
Hoc Vien ChinhTri, Hanh Chinh Quoc Gia, ‘Nhung Quan Diem Co Ban cua Chu Nghia Mac-Lenin
ve Quyen Con Nguoi va Y Nghia voi Viet Nam hien nay’ [Essential Opinions of Lenin-Marxism on
Human Rights and its Significance for Vietnam Today] (Hanoi, 2008).

% Eg, Van Phong Quoc Hoi, Quyen cua Phu Nu va Tre Em trong cac Van Ban Phap Ly Quoc Te va
Phap Luat Viet Nam [The Rights of Women and Children in International Instruments and
Vietnamese Laws] (Chinh Tri Quoc Gia, 2003); Hoi Luat gia Viet Nam, Phap Luat Quoc Gia va Phap
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There is only limited empirical research on the actual situation of human rights in
Vietnam. The two most prominent publications are ‘The White Paper on Human
Rights in Vietnam’;*® and ‘The National Report of the Socialist Republic of Viet
Nam under the Universal Periodic Review of the United Nations Human Rights
Council’.?® By providing relevant statistics and information, these documents clearly
show that Vietnam has been a state party to almost all key international treaties on
human rights and has made significant achievements in the protection and promotion
of human rights in practice. That includes civil and political rights; economic, social
and cultural rights; and the rights of vulnerable groups, such as children, women,
ethnic minority groups, the aged and persons with disabilities.®” The reports also
point out that there are many challenges in the full implementation of human rights
according to international standards. For instance, normative legal documents
concerning human rights still involve ‘inconsistencies and overlap and conflicts at
several points, leading to difficulties, even misinterpretation in application and
enforcement”.®® Vietnam’s economic conditions are poor; and the human rights

awareness of civil servants is still inadequate at times.®® These are considered to be

the most serious limitations on the exercise of human rights in practice in Vietnam.”

Recently, in addition to domestic research, there have been some projects concerning
human rights in Vietnam conducted at overseas universities. Most notable are two
doctoral theses. The first, ‘The Development of a Human Rights Culture in Vietnam,
1986 to Present’, analyses the cultural development of human rights in Vietnam since

the Doi Moi policy was enshrined in the Vietnamese Constitution and relevant laws

Luat Quoc Te ve Bao Ve Quyen cua nhom Xa Hoi De bi Ton Thuong [National and International Laws
on Protecting the Rights of Vulnerable Groups] (Hong Duc, 2007); Van Manh Nguyen, Xay Dung va
Hoan Thien Dam Bao Phap Ly Thuc hien Quyen Con Nguoi trong Dieu Kien Doi Moi o Nuoc ta hien
nay [Building and Completing Legal Measures to Ensure Human Rights in the Doi Moi Condition in
Vietnam today] (PhD Thesis, Hoc Vien Chinh Tri Quoc Gia Ho Chi Minh, 2005).
% Ministry of Foreign Affairs, ‘White Paper on Human Rights in Vietnam’, above n 9.
% Vietnam’s National Report 2009, above n 9.
% To 15 July 2015, Vietnam ratified 12 UN human rights covenants, conventions and protocols,
including almost all UN core human rights treaties except for the International Convention for the
Protection of All Persons from Enforced Disappearance (see tables 1 and 2).
% Vietnam’s National Report 2009, above n 9 [10].
69 H

Ibid.
" Ibid.
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were amended, and the right to participation in a fair trial, and the right to property
adopted.71 The second, ‘Jurisprudence of Human Rights and the Mechanism for
Protection: A Comparative Study between Vietnam and the United Kingdom’,
clarifies the different characteristics and values of the British and Vietnamese
approaches to human rights, and compares legislation and judicial practice in
Vietnam and the United Kingdom, especially domestic legislation and the
enforcement of international conventions on human rights.”? These authors have also
made some suggestions in regard to raising awareness of human rights and

effectively enforcing relevant international conventions in Vietnam.

In reviewing these publications, some generalisations can be made. First, human
rights in Vietnam may be described in different respects, but the research mostly
focuses on theory rather than practice, except for reports prepared by the
government. Second, the research methods are mainly based on studying documents
and making comparisons. Third, human rights issues are not a popular topic. Some
researchers, including leading legal researchers Professor Tri Uc Dao and Professor
Xuan Tinh Vuong, believe that in Vietnam human rights is a sensitive subject, and
might be politicised.” This may be the reason why the research methods of direct
interviews or surveys (both written and via the internet) have not been widely

deployed.™ Finally, the studies have basically presented popular beliefs on human

™ Ho Hai Truong, The Development of a Human Rights Culture in Vietnam, 1986 to Present (PhD
Thesis, University of Leeds, 2009). Doi Moi (‘renovation”) refers to the policy of adopting a socialist
market economy rather than a strictly socialist approach.

"2 \an Nghia Hoang, Jurisprudence of Human Rights and the Mechanism for Protection: A
Comparative Study between Vietnam and the United Kingdom (PhD Thesis, Manchester Metropolitan
University, 2009).

" Dao and Vu, above n 53; Vuong, above n 53; Van Nghia Hoang, above n 72; Ngoc Anh Pham,
‘Quyen Con Nguoi o Viet Nam hien nay: Thuc Trang va Giai Phap Dam Bao Phat Trien’ [Human
Rights in Vietnam: Practice and Solutions for Development] (2007) 8(104) Tap chi Xa Hoi va Bao
Hiem [Journal of Society and Insurance] 15.

" The researcher reported that he had tried to establish good relationships with several government
members, judicial officials and legal enforcers in order to carry out surveys and interviews but,
unfortunately, some declined participation or avoided certain questions. A noted example is given of
some well-known lawyers who are successful in protecting human rights, but they do not
acknowledge themselves to be professional human rights lawyers because of concerns about their
occupational safety and personal security. See Van Nghia Hoang, above n 72, 19.
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rights among most Vietnamese scholars as well as the authorities and the Vietnamese

Communist Party.” Such beliefs are that:

(@ Human rights are the common values of human beings with universal
characteristics;

(b) Human rights have specific features or cultural relativity, such as ‘Asian values’,
depending on national economic, social and cultural conditions;

(c) Individual rights and interests should harmonise with collective, community and
national benefit; and

(d) Human rights are protected and guaranteed by the government.

The above beliefs reflect a significant difference in the understanding and
recognition of ‘human rights’ in Vietnam, where the benefit of the state and society
Is a priority, unlike in other countries as stated in the Universal Declaration of
Human Rights, where the rights of individuals are the central focus. This feature is
also represented in the Vietnamese criminal law, where ‘crime’ is defined as an act
dangerous to society (further discussed in Chapter 3) and ‘infringing upon the State’s

property’ is a circumstance leading to a greater penal liability in the PC (art 48/1/i).

1.2.4 Children’s Rights in Vietnam

Children’s rights have been researched more extensively than other aspects of human
rights.”® This can be explained by reference to the tradition and culture of loving
children and the fact that this is a less sensitive subject than some other human rights
issues.”” Studies on Vietnamese children have been conducted not only by
Vietnamese state agencies’® and domestic scholars, but also by international

" Directive 12 dated 12 July 1992 of the Secretariat of CPV Central Committee shows seven main
points on human rights issues in Vietnam, including those mentioned here.

7® Dao and VVu, above n 53, 4.

" In Vietnam there is a popular saying: ‘Tre em hom nay, the gioi ngay mai’ meaning ‘Children today,
the World tomorrow’. See also Vietnam, ‘National Report on Two Years Implementation of the
United Nations Conventions on the Rights of the Child” (Government of Vietnam, 1992) (hereafter
Vietnam’s CRC Report 1992).

"8 These are carried out by such agencies as the Commission to Protect and Care for Children, the
Ministry of Labour, Invalids and Social Affairs, Ministry of Health, Ministry of Public Security,
Ministry of Justice, Supreme People’s Court and the General Statistics Office.
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organisations’ and by non-Vietnamese researchers. The studies can be divided into

four basic groups:

The first group consists of the largest number of publications. In common with other
publications concerning human rights, these books often introduce and disseminate
the CRC, make comparisons between international law and domestic law and provide
some suggestions for amending Vietnamese law to make it compatible with

international law.%°

The second category is a collection of recent reports and some journal articles
reflecting on the situation of children in Vietnam, and usually supported by UNICEF.
The researchers are staff working in Vietnamese state agencies, UNICEF Vietnam
and several international specialists. These publications often describe the normal
lives of Vietnamese children,® or different aspects of children’s lives (such as

health® or education,®® or focus on groups of children in special circumstances (like

" These include organisations such as UNICEF, Radda Barmen (Save the Children Sweden), Save the
Children in Vietnam, International Social Service (I1SS), ChildFund, Plan in Vietnam, Italian
Association for Aid to Children, World Vision and Terre des hommes foundation: Enfant and
Development in Vietnam (1992-2010).

8 Sy That, Viet Nam voi Cong Uoc cua Lien Hop Quoc ve Quyen Tre Em [Vietnam and the
Convention on the Rights of the Child] (Su That, 1991); Uy Ban Bao Ve va Cham Soc Tre Em, Viet
Nam va cac Van Kien Quoc Te ve Quyen Tre Em [Vietnam and International Normative Documents
on Children’s Rights] (Chinh Tri Quoc Gia, 1997); Radda Barmen, Huong Dan Thuc Hanh Cac Tieu
Chuan Quoc Te lien quan den Tu Phap Nguoi Chua Thanh Nien [Directions for Practising
International Standards of Juvenile Justice] (Chinh Tri Quoc Gia, 2000); Radda Barmen, Tai Lieu Tap
Huan Cong Uoc Quyen Tre Em [Documents on the Practice of the Convention on the Rights of the
Child] (Chinh Tri Quoc Gia, 2006).

8 Christian Salazar Volkmann, ‘30 Years after the War: Children, Families, and Rights in Vietnam’
(2005) 19(1) International Journal of Law, Policy and the Family 23.

82 Suzanne Goren, ‘Looking for Child Psychiatric Nursing: Vietnam 2005 (2007) 20(3) Journal of
Child and Adolescent Psychiatric Nursing 156; Eric Rosenthal and Mental Dissability Rights
International, The Rights of Children with Disabilities in Vietnam: Bring Vietnam’s Law into
Compliance with the UN Convention on the Rights of Persons with Disabilities (UNICEF Vietnam,
2009); UNICEF Vietnam, Health Equity in Vietnam: A Situational Analysis Focused on Maternal and
Child Mortality (UNICEF, 2010).

8 UNICEF Vietnam, Programme Brief: Action Research on Mother Tongue- Based Bilingual
Education: Achieving, Equitable Education (UNICEF, 2010); UNICEF Vietnam, MOET of Vietnam
and UNESCO Vietnam, The Transition of Ethnic Minority Girls from Primary to Secondary
Education (UNICEF, 2009).
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poor, street children® and children living in certain regions).® These are surveyed by
using different methods including observation, interview, literature review and
comparison. Among such studies, UNICEF’s ‘An Analysis of the Situation of
Children in Viet Nam 2010°% can be seen as the most prominent. It is the product of
a huge and serious project by UNICEF undertaken in close collaboration with the
Vietnamese Government.®” Based on statistics and the results of most previous
studies relating to children in Vietnam, this work has provided critical analysis,
describing and evaluating Vietnamese children’s rights to health and survival,
education, participation, and to protection. It is claimed that ‘Vietnam has achieved
unprecedented improvements in the lives of its children in the past two decades’, but
there exist emerging challenges.®® Some suggestions have been proposed for
Vietnam to fully implement the CRC and the CRC Committee’s recommendations.
However, in this project, several materials used are old, based on research conducted
in 2001-2003 or data of the 1990s, while the situations mentioned have changed
rapidly due to socio-economic change. As a result, some particular comments now
seem out of date or inappropriate. In addition, the number of children in conflict with
the law and child victims who are sexually abused is cited, but the analysis of the
protection of child rights in the field of justice seems to be inadequate.

The third group includes reports to the UN by the Vietnamese Government on the
implementation of the CRC and its first two optional protocols. Since ratifying the
CRC in 1990 and the two optional protocols in 2001, Vietnam has submitted reports
on the implementation of CRC in 1992, 1998, 2002, 2008 and 2012; and reports on

8 UNICEF Vietnam and Uy Ban Dan So, Gia Dinh va Tre Em, Bao Cao Ra Soat Danh Gia Chinh Sach,
Phap Luat cua Viet Nam ve Phong Chong Lam Dung, Xam Hai Tre Em [Report on Evaluation of Policies,
and Regulations on the Prevention of Child Abuse] (Uy Ban Dan So, Gia Dinh va Tre Em, 2006).

8 UNICEF Vietnam, Research Report on Children with Disabilities and their Families in Da Nang
(UNICEF, 2009); UNICEF Vietnam, An Analysis of the Situation of Children in Dien Bien (UNICEF,
2010); MOLISA and UNICEF Vietnam, Qualitative Research on Children with Disability in An
Giang and Dong Nai: Knowledge, Attitude, Practice (UNICEF, 2011).

8 UNICEF, An Analysis of the Situation of Children in Viet Nam 2010 (UNICEF Vietnam, 2011)
(hereafter UNICEF’s Report on Children in Viet Nam).

8 1bid 2.
8 |bid 297.
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the implementation of the first two optional protocols to the CRC in 2004.%° These
reports reflect the situation of Vietnamese children in relation to criteria outlined in
the CRC and those optional protocols, showing the advantages and disadvantages
that Vietnam faces while implementing the CRC and its protocols. ‘The Third and
Fourth Country Report on Vietnam’s Implementation of the United Nations
Convention on the Rights of the Child in the 2002—2007 Period’, updated in 2012,
illustrates that Vietnam has achieved significant development in realising the rights
of the child in practice. It indicates that there are a number of new or reformed laws
aiming to harmonise national law with the CRC and relevant treaties. However, as
the Vietnamese Government acknowledges, ‘it is not yet possible to say that
Vietnam’s legal system is streamlined with the regulation of the CRC and with the
[then] two optional protocols to the Convention’.®® For instance, there are no detailed
provisions specifying child-friendly procedures during court proceedings; and
several key concepts, including ‘child trafficking’ and ‘child pornography’, have not
been clearly identified, leading to different understandings while relevant laws are
being enforced. Moreover, several contents are described without critical evaluation
of the real effectiveness of the relevant laws, policies and programs for children.
Therefore, a number of solutions suggested seem to reflect the Vietnamese
Government’s desire for a better future for its children rather than a possible way to

concretely improve its procedures. In terms of juvenile justice, the report presents

8 Vietnam’s CRC Report 1992, above 77; Vietnam’s CRC Report 1993-1998, above n 8; Vietnam,
‘Updated Report on the Implementation of the Convention on the Rights of the Child 1998-2002’
(Government of Vietnam, 2002); Vietnam, ‘National Report on Implementation of the Optional
Protocol to the Convention on the Rights of the Child of Children on the Involvement of Children in
Armed Conflict’ (Government of Vietnam, 2004); Vietnam, ‘National Report on Implementation of
the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography’ (Government of Vietnam, 2004); Vietnam, ‘The Third and
Fourth Country Report on Vietnam’s Implementation of the United Nations Convention on the Rights
of the Child in the period 2002-2007" (Government of Vietnam, 2008) (hereafter Vietnam’s CRC
Report 2002-2007); Vietnam’s CRC Report 2008-2011, below n 143.

% The first two optional protocols are:

The Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography, below n 176; and

The Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in
Armed Conflict, opened for signature 25 May 2000, A/RES/54/263 (entered into force 12 February 2002).

Vietnam ratified both Protocols on 20 December 2001. See Vietnam’s CRC Report 2002—2007, above
n 89, 21.
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information about relevant changes in the legal system without providing either

critical evaluation of practice or practical solutions.

Recently, with the support of UNICEF, several projects on aspects of juvenile justice
have been conducted by the Ministry of Justice, the Supreme People’s Procuracy and
the Supreme People’s Court. Notable works include ‘Investigation and Court
Proceedings Involving Children and Juveniles: An Assessment of Child-Sensitive

Procedures’,”" ‘An Assessment Report on the Provisions Relating to Juveniles of the

Penal Code and Practical Implementation’,92 ‘An Assessment of Provisions
concerning Juvenile Offenders, Victims and Witnesses of Crime in the Criminal
Procedure Code in Comparison with International Standards’,*® and ‘General Report
on the Theoretical and Practical Rationale for Establishing Specialised Courts for
Juveniles in Vietnam’.>* A common characteristic of these projects is the use of the
document analysis method when considering Vietnam’s criminal regulations in
comparison with international law in regard to aspects of the projects being
undertaken. Interviews were used sometimes to collect data about the attitudes of
children and their parents toward the criminal procedure they had participated in, or
data on the observations of judicial staff. These studies indicate several weaknesses
of Vietnam’s juvenile justice, such as having no separate court for children and no

child-friendly procedures. These studies make some important proposals for revising
relevant regulation of the PC and CPC or for establishing separate courts for juveniles.

% Supreme People’s Court and UNICEF Vietnam, Investigation and Court Proceedings Involving
Children and Juveniles: An Assessment of Child-Sensitive Procedures (Thanh Nien, 2007).

% Bo Tu Phap and UNICEF Vietnam, Bao Cao Danh Gia Cac Quy Dinh cua Bo Luat Hinh Su Lien
Quan den Nguoi Chua Thanh Nien va Thuc Tien Thi Hanh [An Assessment Report on the Provisions
Relating to Juveniles of the Penal Code and Practical Implementation] (Tu Phap, 2012).

% Vien Kiem Sat Nhan Dan Toi Cao and UNICEF Vietnam, Danh Gia Tinh Tuong Thich cac Dieu
Khoan cua Bo Luat To Tung Hinh Su ve Nguoi Vi Pham Phap Luat Hinh Su, Nguoi Bi Hai, Nguoi
Lam Chung la Nguoi Chua Thanh Nien voi cac Chuan Muc Quoc Te [An Assessment of Provisions
concerning Juvenile Offenders, Victims and Witnesses of Crime in the Criminal Procedure Code in
Comparison with International Standards] (Tu Phap, 2012).

% Toa An Nhan Dan Toi Cao and UniCEF Vietnam, Bao Cao Tong Quan ve Co so Ly Luan va Thuc
Tien cua Su Can Thiet Thanh Lap Toa An Chuyen Trach doi voi Nguoi Chua Thanh Nien o Viet Nam
[General Report on the Theoretical and Practical Rationale for Establishing Specialised Courts for
Juveniles in Vietham] (Thanh Nien, 2012).
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However, none of these projects consider the subject from the perspective of
Vietnam’s implementation of the CRC, and no Vietnamese reports on the
implementation of the CRC or the CRC Committee’s recommendations are
mentioned. The prevention of juvenile delinquency was not included in these studies.
Except for some general comments, these projects had no statistics on the actual
implementation of the law, neither the number of juveniles in contact with the
judicial system nor penalties imposed on juvenile offenders or on criminals who
abused children. Consequently, these studies could not provide a common context
concerning children in contact with the justice system or an evaluation of the degree
to which Vietnamese law and the justice system harmonise with international
standards. There is no evaluation of the practical implementation of the existing law.
Furthermore, all these studies are no longer current, using outdated information and
without reference to the existing judicial reform, particularly new points of the
Constitution of 2013, the Law on the Organisation of Court of 2013, and the Law on
the Organisation of Procuracies of 2013. They also make no mention of Vietnam’s
expectations that are presented in its updated report on the implementation of the
CRC (submitted in 2012) or of the latest feedback from the CRC Committee in 2012

to that submission.

As seen from the research referred to this point, it can be recognised that there is
considerable progress in studies on child rights recently. However, the results are still

limited. Therefore, this topic should be pursued in more detail.

1.2.5 Conclusion

From the discussion above, it can be concluded that although discussion in Vietnam
about human rights is far less prolific than in developed countries, studies of human
rights and child rights have contributed to improving common knowledge and
awareness of human rights in contemporary Vietnam. This assists Vietnam in the
implementation of its obligations under human rights treaties in general and the CRC
in particular, thereby encouraging a better life for Vietnamese children. With regard

to child rights in the judicial sector, there is a need to establish juvenile courts and to
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reform relevant laws. Nevertheless, there are a number of shortcomings in this

literature, including:

(@) The lack of systematisation and popularisation of international standards on
the rights of the child in juvenile justice, especially of materials in the
national Vietnamese language;

(b) The absence of full comparison between current Vietnamese laws and
international legal documents relating to child rights in the judicial sector;

(c) The lack of research on a human rights-based approach to dealing with child
issues, including the prevention of juvenile delinquency and the treatment of
children in contact with the judicial system;

(d) The lack of sufficient analysis of the current situation of children in contact
with the judicial system, juveniles breaking the law, and child victims and
child witnesses of crime;

(e) The absence of consideration of penalties imposed on juvenile offenders as
well as on criminals who abuse children;

(f) The absence of critical evaluation of current laws regarding children in the
Vietnamese justice system;

(9) The lack of wide discussion of alternative approaches to imprisonment and
restorative justice;

(h) The absence of analysis of the rights of child victims and witnesses.

1.3 Research Questions and the Scope of Study

The rights of the child in the judicial sector or juvenile justice are an integral part of
children’s rights. However, in most countries, the implementation of the CRC in
juvenile justice is less efficient and effective than for other sectors.”® How to promote

% International Network on Juvenile Justice (ed), Bao Cao cua Uy Ban Quyen Tre Em Lien Hop Quoc
ve Cong tac Tu Phap Nguoi Chua Thanh Nien [A Translation from ‘Juvenile Justice: The Unwanted
Child of State Responsibilities’] (Chinh Tri Quoc Gia, 2001) 13; Bruce Abramson, ‘Juvenile Justice:
The “Unwanted Child” — Why the Potential of the Convention on the Rights of the Child is Not
Being Realized, and What We Can Do about It’ in Eric L Jense and Jorgen Jepsen (eds), Juvenile Law
Violators, Human Rights, and the Development of New Juvenile Justice Systems (Hart 2006) 15.
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child protection in juvenile justice is a question for CRC signatories. This thesis will
explore this question in Vietnam.

The following questions are central to this research:

To what extent has Vietnam implemented its obligations as a state party of the
CRC with respect to juvenile justice?

What should Vietnam do to fully comply with international juvenile justice
standards?

Juvenile justice is a multifaceted and complex area, where many different systems
including courts, police, prisons, counsel, and care services are interwoven. It has
been observed that many states parties need to reform their legal systems, rebuild
institutions, and improve the training of staff with duties related to children in the

justice system.%

The scope of juvenile justice can be understood differently with reference to the
CRC. Traditionally, juvenile justice has mainly focused on the prevention of juvenile
delinquency and the treatment of juvenile offenders. Nowadays, it also covers the
protection of child victims and child witnesses of crime. The evaluation of juvenile
justice in each country can be approached from different viewpoints and various
aspects. If considering the matter from a chronological perspective of children
involved in the judicial system and their role in the proceedings, the matters of
juvenile justice can be divided into: the prevention of juvenile delinquency and child
abuse; the treatment of juvenile offenders, child victims and child witnesses of crime

during judicial proceedings; and the treatment of children after the trial.

Given the time frame of a doctoral project, three domains of juvenile justice in
Vietnam are examined in this study: the prevention of juvenile delinquency, the
treatment of juvenile offenders during criminal proceedings, and the protection of
child victims and child witnesses of crime. The treatment of children after trial is not
a focus of this project. The two main research questions can be broken up into a

series of sub-questions.

% International Network on Juvenile Justice, above n 95, 13.
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1. What measures has Vietnam implemented for preventing children from
violating the law? Do these measures follow the relevant provisions and
guidelines in the CRC and international guidelines for the prevention of
juvenile delinquency?

2. What is the minimum age of criminal responsibility, and what are the rights of
juveniles in conflict with the law in Vietnam?

3. Are there interventions or diversions which allow the relevant institutions to
deal with the cases of children in conflict with the law without resorting to
formal proceedings in Vietnam?

4. How does Vietnam prescribe the rights of child victims and child witnesses?
Does it meet international juvenile justice standards?

5. How does Vietnam elaborate measures ensuring fair trials? Does it comply
with relevant provisions of the CRC, and relevant instruments? How have these
provisions been applied in practice?

6. Does Vietnam have specialised organisations and trained personnel for dealing
with cases relating to children? Do these meet international standards?

7. Has Vietnam regulated and provided assistance for children when they are in
contact with the law as the CRC and relevant international documents require?

From the perspective of being a party to the CRC and almost all core UN human
rights treaties, Vietnam has obligations to undertake all appropriate measures to
realise children’s rights as set forth in the CRC and relevant instruments. In order to
propose practical suggestions for Vietnam to approach international juvenile justice
standards, the theoretical framework in this thesis is based on the principles of
international human rights law and the rule of law at both international and national
levels under the purview of the UN. Under international human rights law, state
parties to human rights treaties are bound to respect, protect and fulfil human rights,
and to implement domestic measures and legislation compatible with their
obligations and duties.”” The rule of law requires that all natural and legal persons

and the state itself are accountable to and equal before the law; that laws are

% United Nations, International Human Rights Law
<http://www.ohchr.org/EN/ProfessionalInterest/Pages/International Law.aspx>.
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consistent with international human rights law, and publicly promulgated, equally
enforced and independently adjudicated; and that there are measures to ensure
adherence to the principles of supremacy of the law, and of fair, just and effective law

enforcement.”® Much of this is present in Vietnam’s constitution and criminal law.”

In this thesis, international juvenile justice standards, domestic regulations and actual
implementation are reviewed, analysed and evaluated. | first study the CRC and
international relevant instruments in relation to the common context of human rights
because human rights are indivisible and interdependent. This stage provides a
systematic perspective of international juvenile justice. Then, Vietnamese regulations
are considered in comparison to the respective international standards. The practice
of law enforcement in this field is surveyed through analysing relevant studies,
reports, judicial statistics and court cases. The actual protection of juveniles in
contact with the judicial system is evaluated in relation to contributing factors, such
as historical, cultural, political and economic circumstances. After that, shortcomings
in Vietnam’s legal and justice system, and the reasons for these, are explored, and
this is followed by suggestions for alterations in the country’s approach to

international juvenile justice.

It should be noted that Vietnam’s legal and judicial system has been reforming and
the introduction of Constitution 2013 requires significant changes in other laws,
particularly the PC and CPC as mentioned. The new points concerning juvenile
justice in the Constitution 2013 and Law on the Organisation of the People’s Courts
2014 can not become practically applicable until the PC and CPC are amended in
order to clarify mechanisms and procedures for the implementation in practice.
Therefore in this thesis, Vietnam’s legal regulations that are analysed to evaluate its
compliance with international standards and actual application do not include the
Constitution 2013 and the laws that are based on this Constitution unless otherwise

clearly indicated. The case studies analysed in this thesis all took place under the

% Secretary-General, The Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies, UN Doc S/2004/616 (23 August 2004) <http://www.un.org/en/ruleoflaw/> [6].

% See more details in chapters 3-6.
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earlier system. The Constitution 2013, new laws on the organisation of judicial
bodies and others relevant are considered in the last chapter, where | describe the

trends in judicial reform and address practical recommendations.
1.4 Methodology

1.4.1 Overview

Research methodology involves how problems are addressed, how to collect and
organise relevant data, and how to interpret the results.’® In other words, it is the
way in which methods are used to gain appropriate information and knowledge,
showing the work plan of research.'® For each project, the deciding factor in the
choice of methods is the research question or purpose of research.'®® Choice of
methods may also rely on the financial resources, time-limit and researcher’s ability;
no single method should be favoured. In the human rights field, given that it is an
interdisciplinary subject, there are ‘no typical, preferred methods for carrying out
research’,'® but many ways, ‘not just by a focus on legal wording, legal obligations,
and court cases’,"™ since ‘a combination of methods, if expertly employed, may of
course produce more reliable results’.'® This research on juvenile justice is an
interdisciplinary and complex topic which relates to the social science disciplines of

legal studies, policy studies, and the study of law and society. The purpose of the

100§ Rajasekar, P Philominathan and V Chinnathambi, ‘Research Methodology’ (2013)
<http://arxiv.org/abs/physics/0601009> 2; Fons Coomans, Fred Griinfeld and Menno T Kamminga,
‘A Primer’ in Fons Coomans, Fred Griinfeld and Menno T Kamminga (eds), Methods of Human
Rights Research (Intersentia, 2009) Maastricht Series in Human Rights vol 10, 11, 14; Terry
Hutchinson, Researching and Writing in Law (Thomson Reuters/Lawbook Co, 3" ed, 2010) 21.

101 Rajasekar, Philominathan and Chinnathambi, above n 100, 2; Donatella Della Porta and Michael
Keating, ‘How Many Approaches in the Social Sciences? An Epistemological Introduction’ in
Donatella della Porta and Michael Keating (eds), Approaches and Methodologies in the Social
Sciences: A Pluralist Perspective (Cambridge University Press, 2008) 19, 28.

192 Robert G Burgess, Conducting Qualitative Research (Jai Press 1988) cited in Geoff Lindsay and
Ann Lewis (eds), Researching Children’s Perspectives (Open University Press, 2000) xv; Della Porta
and Keating, above n 101, 29; Hutchinson, above n 100, 23.

103 Coomans, Griinfeld and Kamminga, above n 100, 15.

1% David P Forsythe, ‘Human Rights Study: On the Dangers of Legalistic Assumptions’ in Fons
Coomans, Fred Griinfeld and Menno T Kamminga (eds), Methods of Human Rights Research
(Intersentia, 2009) Maastricht Series in Human Rights vol 10, 59, 75.

195 Coomans, Griinfeld and Kamminga, above n 100, 15.



33

thesis is to provide Vietnam with suitable solutions for promoting children’s rights in
the judicial sector based on a thorough understanding of international standards and
particular national circumstances. Hence, this thesis is interdisciplinary and a
combination of methods can assist in a better understanding of the field of study.
Based on interdisciplinary methodology, which will speak to a range of social
science disciplines, a combination of mixed methods as described below is utilised to

address the research gquestions.

1.4.2 Document Analysis

Document analysis is a methodical procedure for systematic review and evaluation as
part of research.’® It is the most popular method of collecting and analysing data in
the field of political science,'®” and is used to track changes and movements, and
verify findings from other data collections.’® Further, according to Nys et al,*®
document review and analysis is a way to track how states parties implement their
obligations under human rights treaties. Herein, document analysis is employed to
analyse and interpret normative legal documents (at both international and domestic
levels), and national reports and other relevant texts with regard to children’s rights
in justice. International norms are studied and synthesised to build common
standards from various provisions of the CRC and relevant instruments on the
prevention of juvenile delinquency, the treatment of juvenile offenders, and the

protection of child victims and witnesses of crime.

At the same time, Vietnam’s laws and policies are considered in terms of
developments since Vietnam ratified the CRC in 1990 with a focus on the penal law

and criminal procedure law on handling juveniles in contact with the judicial system.

1% Glenn A Bowen, ‘Document Analysis as a Qualitative Research Method’ (2009) 9(2) Qualitative
Research Journal 27, 27.

197 janet Buttolph Johnson, H T Reynolds and Jason D Mycoff, Political Science Research Methods
(CQ Press, 6" ed, 2008); Jared J] Wesley, ‘Qualitative Document Analysis in Political Science’ (Paper
presented at the From Texts to Political Positions Workshop, Vrije Universiteit Amsterdam, The
Netherlands, 9 April 2010).

198 Bowen, above n 106, 30.

1% Herman Nys et al, Patient Rights in EU Member States after the Ratification of the Convention on
Human Rights and Biomedicine’ (2007) 83(2—3) Health Policy (Amsterdam, Netherlands) 223.
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In addition, relevant national reports and documents are analysed to discern the
Vietnamese Government’s attitude toward the issue. These considerations can assist
one to achieve a thorough understanding of international instruments, Vietnamese

policies, and particular provisions about the rights of the child in the judicial sector.

1.4.3 Statistical Analysis

Statistical analysis, a means of research by collecting and analysing statistical data,
can be very useful in researching human rights, especially assessing human rights
violations, as Romeu has concluded.™™ In this thesis, from raw statistics collected, |
selected relevant data, drawing diagrams (tables and figures) and interpreting the
numbers of juveniles in conflict with the law, child victims and witnesses of crime
and crimes against children, and the rates of crime and penalties imposed on
offenders over nine years from 2005."' The statistics have been obtained from
official data provided by Vietnamese authorities, including the Supreme Court,
Supreme Procuracy, Ministry of Public Security, Ministry of Labour, Invalids and
Social Affairs, and Project IV—a department established for the prevention of
juvenile delinquency and crimes against children, detailed in section 4.3.3 Programs
for Crime Prevention. In each Table or Figure, the names of state agencies that

provided raw statistics are referred to as the source of data.

In analysing statistics, juveniles in conflict with the law are sorted into groups based
on the age of juvenile offenders; and then on kinds of crime, categories and time
periods of judicial measures and penalties applied to juveniles. The numbers of child
victims, cases of child abuse and crimes against children are also analysed. This step

19 yorge L Romeu, “Statistical Thinking and Data Analysis: Enhancing Human Rights Work” in Jana
Asher, David L Banks and Fritz Scheuren (eds), Statistical Methods for Human Rights (Springer,
2008) 65, 83.

1 The year 2005 is chosen as a starting point because it is the first year when national criminal
statistics started to be formally recorded by the Supreme People’s Procuracy. See Thong Tu Lien Tich
01/2005/TTLT-VKSNDTC-TANDTC-BCA-BQP cua Vien Kiem Sat Nhan Dan Toi Cao, Toa An Nhan
Dan Toi Cao, Bo Cong An, va Bo Quoc Phong Huong Dan Thi Hanh mot so Quy Dinh cua Phap Luat
trong Cong Tac Thong Ke Hinh Su, Thong Ke Toi Pham [Joint Circular 01/2005/TTLT-VKSNDTC-
TANDTC-BCA-BQP issued by the Supreme People’s Procuracy Supreme People’s Court, Ministry of
Public Security and Ministry of Defence on Guiding the Implementation of Legal Provisions on
Criminal Statistics].
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allows us to identify the trends in juvenile delinquencies as well as common penalties

enforced on juvenile offenders and criminals against children.

Relevant statistics on population, national criminal statistics and statistics on defence
counsels are sometimes examined to draw comparisons where appropriate. From
such interpretations, the common situation of children involved with the justice

system can be understood.

1.4.4 Case Study Method

Case study is a method of data gathering in which information about specific cases or
events is collected, organised, interpreted and presented in narrow contexts.**? It is
regarded as a ‘robust’ method for researching complex issues and brings significant
knowledge about the world of society and politics™*® because case studies give both
quantitative and qualitative data, helping to explain both processes and outcomes of
problems.™* By using this method to study court cases concerning juveniles, this
thesis can provide new insights into aspects of juvenile justice in Vietnam.

Selecting cases and information

In order to better understand the actual implementation of the law in juvenile justice,
I examine 18 selected court case files with full transcripts of proceedings. They
include ten cases dealing with juvenile offenders and eight cases dealing with child
victims and witnesses of crimes. These cases were selected from the case files stored
in the Judicial Academy, whose function is to train people working in the judicial

sector, embracing judges, prosecutors and lawyers.

More than 300 verdicts of child victims are also considered. These verdicts were the

results of first instance trials across the country and submitted to the Supreme Court

12 Anne F Marrelli, ‘Collecting Data through Case Studies’ (2007) 46(7) Performance Improvement
39, 39; Zainal Zaidah, ‘Case Study as a Research Method’ (2007) 9(2) Jurnal Kemanusiaan 1, 1-2.

113 7aidah, above n 112, 1; Pascal Vennesson, ‘Case Studies and Process Tracing: Theories and
Practices’ in Donatella della Porta and Michael Keating (eds), Approaches and Methodologies in the
Social Sciences: A Pluralist Perspective (Cambridge University Press, 2008) 223, 223.

4 Winston Tellis, ‘Application of a Case Study Methodology’ 1997 Qualitative Report 3(5) cited in
Zaidah, above n 112, 1.
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for review as regulated by the national law. The analysis of 300 judgments on child
abuse cases provides information about offences against children and law
enforcement in 300 particular cases. This is useful for evaluating the practical
treatment of child victims and witnesses of crime where relevant data is not

collected, or inconsistent.

Organising and interpreting data

Raw material from case studies is organised into groups and interpreted together. The
discussion is conducted with aggregate data rather than individual cases. In cases
where it is necessary to mention information about individual cases in order to clarify
certain issues, | use pseudonyms or disguise their identities. By analysing collective
information, representative features of judicial activities (including common

shortcomings) can be reflected upon.

The way to analyse court cases is based on the principle of the rule of law and my
practical experience of working as a lawyer and as a judicial staff conducting the
review of criminal cases. The laws referred to in evaluating the practical law
enforcement are mainly Vietnamese regulations having effect at the time of the cases
solved. Relevant international legal standards are at time mentioned so as more

clarify the matters of discussion.

Combined with the analysis of statistics, documents and context, case studies provide
sound basis for comments on the actual application of the law in juvenile justice,
contribute to answering the research questions about the implementation of state
obligations. This can inform suggestions on how to improve Vietnamese law and its

mechanisms for protecting children in contact with the judicial system.

1.4.5 Contextual Analysis

Context refers to ‘the circumstances in which an event occurs; a setting’.115

Contextual analysis is important in doing research because, without an appropriate

environmental analysis, a research project may produce theoretically sound but

115 Falex, Dictionary <http://www.thefreedictionary.com/context>.
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practically unusable results."*® In terms of the implementation of human rights
treaties, the circumstances of states parties vary from country to country and Vietnam
therefore surely exhibits special features. Contextual analysis is necessary to clarify
and evaluate the circumstances of history, culture, economics, international
relationships and other factors influencing Vietnam in the implementation of its state
obligations. Such analysis will provide the background for understanding the past
and present context of juvenile justice in Vietnam. This knowledge is helpful for
analysing special features of the law and practice, and may provide a context for

suggestions for improving the protection of child rights in Vietnam.

In this research, Vietnamese law is placed in an international context. By comparing
domestic law with international standards, the shortcomings of the Vietnamese legal
and justice system can be pointed out. Similarly, the evaluation of the application of
domestic law is based on the comparison of actual activities with relevant legal
norms. Following such a comparison is similar to using a comparative method while
conducting human rights research: it will be a ‘single-country study’, but not ‘global
comparative analysis’ or ‘few-country comparison’ which is introduced in ‘Social

Science Methods and Human Rights’ by Landman.™’

The contribution of the different methods described above is relative. As a popular
characteristic of research in law, human rights and social science, these methods can
be used together during the process of data collection and the discussion of each
relevant issue in this project. For example, when a court case is being studied,
contextual analysis and comparison are also used to show mistakes made while

enforcing the law and to determine factors affecting that case.

In this project, the methods of observation and interview are not utilised. This is

because using those methods is very expensive and time-consuming but not really

18 Martin Tessmer, ‘Environmental Analysis: A Neglected Stage of Instructional Design’ (1990)
38(1) Educational, Technology, Research and Development 55, 56; Martin Tessmer and Rita C
Richey, ‘The Role of Context in Learning and Instructional Design’ (1997) 45(2) Educational,
Technology, Research and Development 85.

17 Todd Landman, ‘Social Science Methods and Human Rights’ in Fons Coomans, Fred Griinfeld and
Menno T Kamminga (eds), Methods of Human Rights Research (Intersentia, 2009) Maastricht Series
in Human Rights, vol 10,19, 31-9.
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effective. In fact, as each criminal case usually lasts around one year, it would not be
feasible to carry out observation in the time frame of the doctoral research program.
Also, if interviewing law enforcers or judicial staff about the rights of the child in
justice, it is likely that the interviewer would receive formally expected answers
rather than factual ones. This is because ‘rights’, particularly the rights in justice, are
still a sensitive issue in Vietnam. Many human rights researchers in Vietnam have

experienced and commented on this problem.*8

1.5 Ethical Issues

Ethics in general, as defined in an English dictionary, are moral principles of
behaviour, used to evaluate what is right/good or wrong/bad.™® In social research,
ethics as a ‘branch of knowledge that deals with moral principles’ is about standards
of right and virtue with the purpose of protecting the interests of individuals,
communities and society, and offering the potential to enhance the good in the
world.*?® However, ‘ethics is ‘applied and developed within a particular professional

context’ ,121

and ethical issues in each study may vary ‘as a function of the particular
research methods employed’.*?? In fact, many governments and organisations have
ad