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Re: Supplementary information on the Philippines, scheduled for review by the Committee
on Economic, Social and Cultural Rights during its Pre-Sessional Working Group

This letter supplements the combined fifth and sixth periodic reports (state party report)! of
the Republic of the Philippines (state party) in connection with the upcoming review of the
state party’s progress by the Committee on Economic, Social and Cultural Rights (the
Committee) during its Pre-Sessional Working Group on March 7-11, 2016. The Center for
Reproductive Rights (the Center), EnGendeRights, Population Services Pilipinas Inc.,
WomanHealth Philippines Inc., and Women’s Global Network for Reproductive Rights hope
to further the work of the Committee by providing independent information concerning
reproductive rights in the state party, as protected by the International Covenant on
Economic, Social and Cultural Rights (the Covenant).? This letter focuses on developments
since the Committee reviewed the state party in 2008 and in particular, provides updated
information concerning the implementation of the Committee’s recommendations in its
Concluding Observations on the Philippines from its forty-first session on November 3-21,
2008 (2008 Concluding Observations).?

In its 2008 Concluding Observations, the Committee expressed concern about the (1)
illegality of abortion “in all circumstances” in the Philippines, and (ii) “inadequate
reproductive health services and information, the low rates of contraceptive use and the
difficulties in obtaining access to artificial methods of contraception” as contributing to the
high rates of teenage pregnancies and maternal deaths.* Since its review in 2008, the
Philippines has taken several commendable steps to strengthen the legislative framework
concerning women’s rights to reproductive health care. Notably, it has enacted two laws
guaranteeing women’s access to the full range of contraceptive information and services® and
right to post-abortion care®—the Magna Carta of Women (MCW)’ (2009) and the
Responsible Parenthood and Reproductive Health Act (RPRHA)? (2012). In its state party
report, the Philippines cites the passage of the RPRHA, which it describes as empowering the
government to implement important elements of reproductive health, as well as several key
maternal health policies improving women’s health.” However, as this letter demonstrates,
such laws are yet to translate into better health outcomes for women in the Philippines, who
still face inequality and discrimination in accessing reproductive health services and
information. As discussed below, ongoing legal, policy and implementation barriers reflect
the continued failure of the state to prioritize women’s rights thereby violating the right to
substantive equality as guaranteed under Article 2 (2) and 3 of the Covenant by
disproportionately impacting women’s exercise of the right to health under Article 12.'°



The undersigned organizations draw the attention of the Committee to four interrelated issues
of concern regarding women's reproductive rights in the Philippines: (i) the continued
criminal status of abortion without any clear exceptions, (ii) the lack of quality and humane
post-abortion care, (iii) the lack of access to the full range of contraceptive information and
services, and (iv) the high incidence of maternal mortality. The letter draws on testimonies
and analysis published by the Center in its reports, Imposing Misery: The Impact of Manila’s
Contraception Ban on Women and Families (available at http://tinyurl.com/ImposingMisery)
and Forsaken Lives: The Harmful Impact of the Philippine Criminal Abortion Ban (available
at http://tinyurl.com/ForsakenLives) and a fact sheet, Accountability for Discrimination
Against Women in the Philippines: Key Findings and Recommendations from the CEDAW
Committee’s Special  Inquiry on Reproductive Rights (available at
http://tinyurl.com/PhilippineCEDAWinquiry)."!

I. Continued criminal status of abortion (Arts. 2(2), 3, 12)

Restrictive abortion laws do not prevent abortion; they increase the number of unsafe
abortions.!? In the Philippines, women are forced to resort to clandestine, and usually unsafe,
abortions because the state party’s penal code'® penalizes the procedure without any clear
exceptions — even when a woman'’s life or health is in danger, when pregnancy is a result of
rape or incest, or in cases of fetal impairment. Efforts to amend the abortion ban'* have been
struck down because of the state party’s acquiescence to the Catholic hierarchy’s opposition
particularly to progressive abortion laws.!® The state party’s failure to guarantee access to
safe and legal abortion services violates Articles 2(2) and 3 in relation to Article 12 of the
Covenant, which require states parties to promote women’s right to health on the basis of
equality and non-discrimination.!® Under General Comment 14, the Committee expressed
that health facilities, goods, and services, including the underlying determinants of health,
must be accessible without discrimination particularly to the most vulnerable or marginalized
sections of the population.!” According to the Committee, at a minimum, the “removal of
legal restriction on reproductive health provisions” such as the state party’s criminal abortion
ban, is required to implement the right to equality in relation to the right to health.'® It further
requires the state party to adopt measures to reduce women’s health risks particularly by
lowering the maternal mortality ratio (MMR)' and to specifically “abstain[] from imposing
discriminatory practices relating to women’s health status and needs.”*

In its 2008 Concluding Observations, the Committee expressed concern about the illegality of
abortion “in all circumstances™! and recognized that unsafe and clandestine abortions are
"among the principal causes of maternal deaths"?? in the country. To address these concerns,
the Committee encouraged the state party as a matter of priority to consider reviewing its
existing abortion legislation.?* In its state party report, the Philippines only noted that "[o]n
abortion issues, abortion is absolutely illegal in the country."** Evidence since 2008
demonstrates that the continued criminalization of abortion in the Philippines has led to an
increase in unsafe abortions and maternal mortality which illustrates the state party’s failure
to address a major public health crisis and ensure women’s human rights in accordance with
the Committee’s recommendations. The inclusion of even stronger language restricting
abortion in recent legislation is also a reflection of sustained opposition to abortion by certain
groups which are trying to use the political process to introduce harsher penalties.

a. Increasing number of unsafe abortions

The World Health Organization (WHO) has established that where abortions are restricted by
law, "abortions are mostly unsafe" and "the unsafe abortion mortality ratio is high."*> The

Guttmacher Institute has estimated that 610,000 illegal abortions took place in the Philippines
in 2012, an increase from 560,000 in 2008.2¢ Since 2008, an estimated 1,000 Filipino women
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continue to die each year from abortion complications.?” The Guttmacher Institute also
estimates that 100,000 women were hospitalized for abortion complications in 2012 and
many others suffered complications that went untreated,?® resulting from the clandestine
nature of abortion, which often leads to unsafe procedures.

The effect on women’s health and lives as a result of the ban has been recognized by the
Committee on the Elimination of Discrimination Against Women (CEDAW Committee)
which found, as a result of a special inquiry conducted in 2012 in the state party under Article
8 of the Optional Protocol of CEDAW,? that the implementation of legislative restrictions on
Filipino women's access to sexual and reproductive health services "led to higher rates of
unwanted pregnancies and unsafe abortions [and] increased maternal morbidity and
mortality."** The CEDAW Committee also found that “[r]eligion has been relied on as a basis
for sexual and reproductive health policies” by the state party."?!

b. Regressive language in proposed Code of Crimes

Since 2008, the state party has started reviewing the country’s penal code and proposed
regressive language by imposing harsher penalties for women who obtain abortions. While an
initial draft progressively recognized certain grounds where abortion would be legal,> the
revised draft Code submitted to Congress in August 2014 (a) maintains the complete criminal
ban on abortion and (b) increases the penalties imposed on those involved in the performance
of abortions.*® Under the new penalties, (i) a person who performs an abortion with the
consent of the woman may be imprisoned for up to twelve years and fined up to an equivalent
of fifty times his or her average daily income; and (ii) a woman who obtains or herself
performs an abortion may be imprisoned for up to six years and fined up to an equivalent of
twenty times her average daily income.** If this provision is adopted into law, it would
constitute a retrogressive measure affecting women’s equality, including their right to access
health facilities, goods, and services on a non-discriminatory basis, in violation of Articles 3
and 12 of the Convention and the Committee’s recommendations during 2008. ¥

II.  Lack of quality and humane post-abortion care (Arts. 2(2), 3, 12)

Humane and non-judgmental post-abortion care is critical in preventing mortality and
morbidity as a result of unsafe or incomplete abortion; delayed or inadequate post-abortion
care can exacerbate abortion-related complications and negatively affect the long-term health
and well-being of women.* It is a direct violation of women’s right to health, which requires
states parties to ensure that health facilities, goods and services are acceptable by protecting
patient’s confidentiality as well as being “respectful of medical ethics” and “scientifically and
medically appropriate.®’

As noted above, since 2008, there have been two legislative developments relevant to the
provision of post-abortion care. Under the 2009 MCW, the state party must provide for
comprehensive health services and programs addressing the major causes of women's
mortality and morbidity, including services managing pregnancy-related complications.*®
Similarly, under the 2012 RPRHA, all women needing care for abortion-related
complications must be "treated and counselled in a humane, non-judgmental and
compassionate manner in accordance with law and medical ethics."* These two laws
strengthened the guarantee of women’s right to quality and humane post-abortion care
recognized as early as 2000 under an administrative order by the Department of Health
(DoH) known as the “Prevention and Management of Abortion and its Complications
(PMAC) policy.”* The state party created a technical working group in October 2015
through the National Implementation Team of the RPRHA to review and enhance the PMAC
policy to ensure it implements the relevant provisions in the MCW and RPRHA.*!
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While the state party should be commended for these developments, progress towards
implementation has been slow. As will be discussed below, abusive practices against women
seeking urgent post-abortion care persist and access to a life-saving drug remains unavailable.
In its report, the state party neither discussed the delays in the implementation of the existing
laws on post-abortion care nor explicitly referred to the status of the provision of post-
abortion care in the Philippines.

a. Abuse and discrimination against women seeking post-abortion care

Despite the legislative framework mandating the provision of quality and humane post-
abortion care in the Philippines, women seeking post-abortion care continue to experience
abuse and discrimination due to the stigma around abortion and misconceptions that
providing post-abortion care is illegal. Testimonies gathered from a focus group discussion
organized by the Center and a local partner in 2014 revealed evidence of women who had
sought post-abortion care in a number of hospitals in the Philippines being verbally abused
and humiliated, denied treatment, threated with being reported to the police or actually, and
eventually prosecuted for inducing an abortion.*? This practice among both public and private
hospitals, which was also documented in the Center’s 2010 Forsaken Lives report,*
contributes to a reluctance to seek help. Around one in three women with abortion-related
complications do not receive post-abortion care, and fear of prosecution and disrespectful
treatment have been commonly cited as reasons for avoiding treatment.** The continued
incidences of abuse of women seeking post-abortion care contradicts the Committee’s
recommendations for states parties to uphold women'’s right to life and health by focusing on
providing quality treatment for abortion-related complications rather than on the criminal
prosecution of women undergoing illegal abortions.*’

Other UN TMBs have previously urged the state party to ensure that women experiencing
abortion-related complications do not face discrimination and are not reported, threatened, or
abused.*® The CEDAW Committee, in particular, in its special inquiry report has warned that
excluding women's access to the full range of sexual and reproductive health services
reinforces gender stereotypes prejudicial to women, and has the effect of impairing the
enjoyment by women of their right to health.’

b. Lack of access to misoprostol

The drug misoprostol is classified by the WHO as an essential medicine for the management
of incomplete abortion and miscarriage, and, in certain circumstances, the prevention and
treatment of postpartum haemorrhage.*® In General Comment No. 14, the Committee states
that the availability of essential drugs “as defined under the WHO Action Program on
Essential Drugs” in sufficient quantities is an important element of the right to health, and
that provision of such drugs is a core obligation of states parties.*” Despite this, misoprostol is
still officially deemed an "unregistered drug product" in the Philippines, which means that the
manufacture, export, distribution, sale and transfer of misoprostol are subject to criminal and
civil penalties.>® Recognizing the harmful impact of the lack of access to misoprostol on post-
abortion care, the CEDAW Committee in its special inquiry report has urged the state party to
ensure that the drug is made legal and available.!

III.  Lack of access to comprehensive contraceptive information and services (Arts. 2(2),
3,10, 12, 15(1)(b))

Access to contraceptive information and services is critical to protecting women and girls’
rights to health, equality, and non-discrimination as guaranteed under Articles 2(2), 3, and
Article 12 of the Covenant.>> The Committee has consistently recognized that lack of access
to contraceptive information and services violates the right to health® and that low
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contraceptive prevalence contributes to the incidence of unsafe abortions and maternal
deaths.>* As noted by the Committee in its General Comment 14, states parties must ensure
that contraceptives together with other health goods and services are available, accessible,
acceptable, and of good quality.>® Further, the Committee has particularly recognized that the
failure to provide equal access to sexual and reproductive health information and services for
adolescents® constitutes discrimination. The Committee specifically has expressed that
discrimination may occur when a woman or adolescent is “...unable to exercise a right
protected by the Covenant because [he or she] can only do so with spousal consent or a
relative’s concurrence or guarantee.”>’

In its 2008 Concluding Observations, the Committee expressed concern that state party does
not provide adequate access to reproductive health services and information and that the low
rates of contraceptive use and difficulties in obtaining access to methods of contraception
have contributed to high rates of teenage pregnancies and maternal deaths.>® The state party
report acknowledges that teenage pregnancies have more than doubled in the period from
2002 to 2013.>° However, while the state party report discusses the RPRHA as a step
forward,% its full implementation has been compromised by a series of judicial actions and
orders that will be discussed in more detail below. Of particular concern is that, contrary to
the state party’s obligation to fulfil women’s right to health,! the state party has made two
major budget cuts for contraceptive supplies since 2008. In 2014, the state party introduced a
cut in the amount of over 300 million Philippine pesos (approximately USD 6 million).®?
Then in the 2016 national budget, the state party cut over a billion Philippine pesos
(approximately USD 20 million) from the DoH’s budget for contraceptive supplies and
devices.®* As will be highlighted below, the continuing lack of access to the full range of
contraceptive information and services, including emergency contraception, has resulted from
the issuances of restrictive policies directly in conflict with the RPRHA and the lack of
accountability for reproductive rights violations.

a. Lack of improvement in the unmet need for family planning and rise in the number
of adolescent pregnancies

Government data from 2014 indicates that nearly three in every ten pregnancies are
unplanned or mistimed®* and the ideal number of children per woman is 2.2 which is 27%
lower than the actual average number of children per woman which is 3.0.%° The unmet need
for family planning among currently married women has stagnated over the last decade.® In
the last thirteen years there has only been a slight improvement in the contraceptive
prevalence rate (from 47% in 2000 to 55% in 2013).°7 As noted earlier, pregnancies among
girls ages 15-24 have also more than doubled in the period from 2002 to 2013.%

The judiciary has repeatedly allowed restrictions on contraceptive access to stand, and issued
orders that caused delays in the full implementation of the RPRHA. In 2013, the Supreme
Court of the Philippines (the Court) suspended the law’s implementation for over a year by
issuing a status quo ante order in the case of Imbong v Ochoa, which challenged the
constitutionality of the law.®” The Court, in its final decision in the Imbong case, then deemed
unconstitutional several progressive provisions of the RPRHA, resulting in the introduction
of spousal consent requirements for married women seeking to undergo “elective
reproductive health procedures” such as bilateral tubal ligation and parental consent
requirements for all minors seeking access to modern contraceptives.’® Further, as a result of
the Court’s decision in the same case, private health facilities and non-maternity specialty
hospitals and hospitals owned and operated by a religious group are no longer required to
refer patients who are not in an emergency or life-threatening situation to another accessible
health facility.”! This is contrary to the recommendations of the Committee and other UN
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treaty-monitoring bodies, which have called on states to ensure appropriate referral
mechanisms in cases of conscientious objection’? and remove third-party authorizations for
reproductive health goods and services e.g. spousal or parental consent.”® The protections in
the RPRHA also have been undermined by another order issued by the Court indefinitely
prohibiting the DoH from “procuring, selling, distributing, dispensing or administering,
advertising and promoting certain hormonal contraceptives.”* The restraining order, issued in
June 2015 and which is effective indefinitely, also prohibits the Philippine Food and Drug
Administration (FDA) from “granting any and all pending applications for registration and/or
recertification for reproductive products and supplies, including contraceptive drugs and
devices.”” This 2015 order has been cited as a basis for the recent huge budget cut on
contraceptive supplies.’®

b. Restrictive local laws and policies

According to the Committee, systemic and indirect discrimination under Article 3 occurs
when discrimination is “pervasive and persistent” as a result of “laws, policies or practices
which appear neutral at face value, but have a disproportionate impact on the exercise of
[women’s rights].””” While the RPRHA is being touted as ensuring women’s access to the
full range of reproductive health goods and services and effectively repealing discriminatory
local government orders, the state party’s decentralization of health care’® has created an
environment where local government units are able to enact discriminatory laws with
impunity. For example, Executive Order (EO) 003 7 and 030*° were issued in Manila City in
2000 and 2011 and acted as a de facto ban on modern methods of contraception and
government funding for such. Following years of impunity for the Manila City Eos
(discussed in the following subsection), in 2015 Sorsogon City issued EO 3 declaring the city
as “pro-life” 8! that resulted in the withdrawal of supplies of modern contraceptives from the
city public health facilities and denial of referral or information on family planning.®* Further,
with the Sorsogon city government’s approval, “pro-life” trainings on how “contraception is
the gateway to abortion” were provided to local health care providers, government officials,
students, and the media.®*A pending proposed resolution and ordinance in Sorsogon City
provides penalties for local government and officers or employees acting on its behalf who
“dispense, give, donate, sell, deliver, and recommend any abortifacient contraceptives” as
well as local drugstores and pharmacies “selling, dispensing, and promoting abortifacient
contraceptives, drugs and related medicines.”®* Consequently, access to contraceptives by
women in Sorsogon City has already been limited to natural methods of family planning.3’

The CEDAW Committee found that local laws effectively denying access to the full range of
contraceptives are “grave and systematic” violations of women’s rights and that the state
party is ultimately liable because the decentralization of power to local governments does not
“negate or reduce the direct responsibility of the [national] Government.”%¢ Both the
CEDAW Committee and the Human Rights Committee have expressly asked the state party
to repeal and lift the Manila EOs.%’

c. Lack of access to effective remedies and accountability

To promote the rights to equality and non-discrimination in relation to the right to health, the
Committee requires states parties to establish accountability mechanisms to address the
“harm caused by discrimination”® as well as ensure that institutions would “adjudicate or

investigate complaints, promptly, impartially, and independently...”,% “provide effective
remedies, such as compensation, reparation, restitution, rehabilitation, guarantees of non-
repetition and public apologies...”,”® and ensure effective implementation.”! Since the 2008

review, the performance of these obligations required from the state party has remained
unfulfilled.



Adverse judicial decisions and government inaction continue to hamper women’s access to
justice. In January 2008, the residents of the City of Manila launched a lawsuit, Osil v City of
Manila, against the local government of Manila claiming that EO 003 violated their
reproductive rights and sought a declaration of unconstitutionality.”> A statement issued by
the Philippine Commission on Human Rights (CHR) in 2011 recommending that the local
government of Manila issue an apology to the petitioners in the Osil case and all other
women in Manila who were denied contraceptive access and experienced unwanted
pregnancies under EO 003 still awaits action.”® In 2014, after substantial delay of over 6
years and several procedural irregularities, the Regional Court of Manila dismissed with
finality the Osil case for being moot in light of the enactment of the RPRHA thereby resulting
in impunity for the human rights violations committed under EO 003.°* As earlier discussed,
the Court’s decision in the /mbong case also resulted in striking down fundamental provisions
of the RPRHA. Furthermore, while the Implementing Rules and Regulations of the RPRHA
provide for the designation of Reproductive Health Officers (RHOs) who can receive
complaints in all facilities within the service delivery network,’® there is no publicly available
information on what extent RHOs have been designated and are functioning in all LGUs to
receive complaints on reproductive rights violations.’®

Taking into account the lack of remedies for denial of reproductive rights documented during
the CEDAW Committee’s special inquiry into the Manila City EOs, the state party was found
to have failed to "put in place a system to ensure effective judicial protection and to provide
effective judicial remedies for human rights violations."’

d. De-listing of emergency contraception

In addition to the state party’s core obligation to ensure the availability of essential drugs,”®
the Committee also obliges the state party to promote the “right to enjoy the benefits of
scientific progress and its applications” under Article 15(1)(b) of the Covenant.” The lack of
access to Postinor (levonorgestrel), an internationally recognized form of emergency
contraception which the WHO has recognized as an essential drug,'® within the state party is
a violation of these rights. While the drug was previously approved in 1999 by the state party
for victims of sexual violence, it was de-listed from the Philippine registry of drugs by the
FDA in 2001 and the state party has not taken any step to re-list the drug.'®! Further, when
the RPRHA was enacted in 2012, it expressly prohibited national hospitals from purchasing
or acquiring emergency contraception.'®? Access to the drug is particularly important for
survivors of sexual violence; the latest government data shows that over 10,000 women aged
15-49 have experienced sexual violence, with a higher incidence amongst women who have 5
or more children in comparison to women with less or no children.'®® The CEDAW
Committee has urged the state party to reintroduce emergency contraception to “prevent early
and unplanned pregnancies and in cases of sexual violence.”!**

IV. High incidence of maternal mortality (Arts. 2(2), 3, 10(2), 12)

To reduce maternal mortality, Article 10 (2) of the Covenant recognizes that “[s]pecial
protection should be accorded to mothers during a reasonable period before and after
childbirth.”'% Further, the Committee has interpreted that Article 12(2)(a) include the
obligation to provide “measures to improve...maternal health, sexual and reproductive health
services, including access to family planning, pre- and post-natal care, emergency obstetric
services....”!% While the Covenant prohibits “discrimination in access to health care and
underlying determinants of health as well as to means and entitlements for their
procurement...”, the wide discrepancy in access to health care facilities particularly relating
to maternal health care services among different groups of women across the country reflects
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the failure of the state party to “eliminate health-related discrimination” under Articles (2), 3,
and 12.'%7

In its 2008 Concluding Observations, the Committee urged the state party to adopt as a matter
of priority "all appropriate measures" to reduce maternal mortality in the Philippines.!® It
expressed particular concern about the total ban on abortion and the low rates of
contraceptive use which contribute to maternal deaths.!” However, as noted in the previous
sections, recent developments reflect the state party’s blatant disregard of the Committee's
concerns on these two contributory causes of maternal mortality. Instead the state party report
highlights policies that are intended to make pregnancy and childbirth safer by increasing
access to medical facilities and trained health care professionals.!!® These efforts have
evidently proven inadequate because, since the 2008 review, the MMR has remained
persistently high, increasing from 161 to 221 deaths per 100,000 live births between 2006 and
2011.""" The failure to reduce the MMR constitutes an express violation of the right to health
under Article 12.'12

The likelihood of a woman receiving maternal care from a professional or in a medical
facility remains closely tied to her level of education, wealth status and geographical location.
Data between 2008-2013 indicates that 98% of women who attended college received the
recommended number of antenatal care visits from a skilled provider, compared with 62% of
women with no education.!!®* Cost remains a significant barrier to the utilization of maternal
health care services in medical facilities;!'* women were 25% more likely to deliver in a
health facility if they belong to the highest wealth quintile (91%) compared to the lowest
(66%).!'> Women living in urban areas (72%) were also more likely to have a facility-based
delivery compared to women living in rural areas (51%).!!® For example, in the National
Capital Region, 93% of mothers received post-natal care from a healthcare professional,
whereas in less urbanized regions many mothers either rely on traditional birth attendants for
their post-natal check-ups or receive no care at all.'!”

Since the 2008 review, other UN TMBs including the CEDAW Committee and the Human
Rights Committee have expressed similar concerns about the high number of maternal deaths
in the country. '8

V. Suggested Questions for the List of Issues

In light of the above, the undersigned organizations respectfully request that the Committee
consider raising the following questions with the state party:

1. What steps has the state party taken to reduce the high incidence of maternal
mortality, particularly deaths arising from unsafe abortion? Has the state taken any
measures to amend the criminal ban on abortion to recognize exceptions and remove
regressive language proposing harsher penalties for abortion in the revised draft Code
submitted to Congress? What steps have been taken to ensure women’s access to
quality and humane post-abortion care as required under national laws and policies?

2. What steps has the state party taken to ensure women and adolescents’ equal access to
the full range of contraceptive services, including by condemning and repealing
discriminatory local laws and policies that violate the RHRPA, allocating adequate
financial resources, mandating referrals for all hospitals in cases of conscientious
objection, and removing the need for parental and spousal consent for certain
reproductive health goods and services? What steps have been taken to reintroduce



emergency contraceptives for women and girls at risk of unprotected sex and
unplanned pregnancies and especially for survivors of sexual violence?

3. What steps has the state party taken to establish confidential complaints mechanisms
to provide effective remedies for reproductive rights violations including
discriminatory practices in the post-abortion care setting? What mechanisms have
been set up to ensure that local governments are made accountable for failing to
implement the RPRHA, MCW and other laws and policies that have been introduced
to ensure access to sexual and reproductive health services?

Respectfully signed:

Center for Reproductive Rights

EnGendeRights

Population Services Pilipinas Inc.

WomanHealth Philippines Inc.

Women’s Global Network for Reproductive Rights
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